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PROJECT PRO FORMA

WMATA Shaw-Howard/Florida Avenue JDS Pro Forma
All Parcels: Ground Lease and 15-year hold, Office and Hotel

Inflation on Construction Costs » Uninflated Inflation Total
Parcel 2 Office Construction CP1 at 3.00% ’ 10,190,205 1,405,189 11,595,394
Parcel 2 Parking Coanstruction CPI at 3.00% 1,540,000 212,360 1,752,360
Parcel 2 Retail Construction CPI at 3.00% 1,890,000 260,624 2,150,624
Parcel 1 Retail Construction CPI at 3.00% : 618,600 79,840 698,440
Parcel 3 Parking Construction CP1 at 3.00% 1,190,000 164,096 1,354,096
Parcel 3 Retail : Construction CPILat 3.00% 1,101,600 151,906 1,253,506

File: WMATA RFP Submission\07 10 04 WMATA JDS Pro Forma 15 YEAR GROUND LEASE All Phases w Hotel.wcf
Circle Version: 3.00.001 -4-
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PROJECT PRO FORMA |

WMATA Shaw-Howard/Florida Avenue JDS Pro Forma
All Parcels: Ground Lease and 15-year hold, Office and Hotel

Parcel 2 Parking
Parcel 2 Retail
Parcel 1 Retail
Parcel 3 Parking
Parcel 3 Retail

DISPOSAL FEES
Sales Agent Fee

Additional Costs
Dev. Management Fee
Dev. Management Fee
Dev. Management Fee

FINANCE
Interest paid to Debt Sources:
Development Loan (8.00%)
Construction Loan (8.00%)
Total Interest paid to debt financing
Mortgage Interest (7.00%)

Total Interest Paid

Debt Financing Fees
Devetopment Loan - Legal (Single)

Construction Loan - Legal Fees (Single)

Totat Debt Financing Fees
Total Finance Cost
TOTAL COSTS

PROFIT
Developer Equity
- Residual Percentage (50.00%)
Preferred Return (10.00%)

Investor Equity
Residual Percentage (50.00%)
Preferred Return (10.00%)

Performance Measures
Profiton.Cost%
Profit on GDV%
Development Yield% (on Rent)

Pre-Finance IRR% .
Project [RR% (with Interest)
Equity IRR% (with Interest)

1 Inflation/Escalation applied

Escalation on Capitalized Rent
Parcel 2 Office
Parcel 2 Parking
Parcel 2 Retail
Parcel 1 Retail
Parcel 3 Parking
Parcel 3 Retail

Office Rent at 3.00%
Office Rent at 3.00%
Office Rent at 3.00%
Office Rent at 3.00%
Office Rent at 3.00%
Office Rent at 3.00%

70,683

346,758

» 122,408

54,684

202,111

4.50% 4,839,783

5.00% ' 904,718

5.00% 42,664

5.00% 1,009,874
409,298
6,206,264

6,615,562

40,463,132

47,078,694
50,000
100,000

150,000
29,313,423
757,305

30,070,728
29,313,423
3,794,560

33,107,983
54.:11%.
58.74%
743%
13.36%
17.96%
32.23%

Unescalated

28,446,726

1,508,419

7,400,000

2,651,143

1,166,994

4,313,143

2,338,718

4,839,783

1,957,255

47,228,694

116,762,988

63,178,711

Escalation
14,900,643
790,123
3,876,184
1,448,841
611,282
2,259,262

Total
43,347,369
2,298,542
11,276,184
4,099,984
1,778,276
6,572,405

File: WMATA RFP Submission\07 10 04 WMATA JDS Pro Forma 15 YEAR GROUND LEASE All Phases w Hotel.wcf
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ECT PRO FORMA

FOIA CONFIDENTIAL TREATMENT REQUESTED

JDS Pro Forma

WMATA Shaw-HowardIFlorida Avenu
Al pParcels: Ground Lease and 15-year hold, Office and Hotel
WMATA Acquisition Legal Fees 300,000
Third Party Reports v 150,000
Title Insurance 0.50% 39,591
Title Insurance 0.50% 1,475
9,207,185
CONSTRUCT TON COSTS
Construction. . e Rate ft* Cost
1 Parcel 2 Office 75,483 $135.00 11,595,394
1 Parcel 2 Parking 19,885 $7745 1,752,360
1 Parcel 2 Retail 14,000 $135.00 2,150,624
1 Parcel 1 Retail 4,124 $150.00 698,440
Parcel 3 Hotel Rooms
FF&E 145 units $20,000.00 fun 2,900,000
Hotel Hard Cost 63,638 £ $180.00 pf 11,454,840
Franchise Charge 145 units $400.00 fun 58,000
. 14.412.840
1 Parcel 3 Parking 15,955 $74.58 1,354,096
{ Parcel 3 Retail 8,160 $135.00 1,253,506
Totals 137,607 33.217.260 33,217,260
Contingency 10.00% 1,699,838
Contingency 10.00% 74,844
Contingency 10.00% 1,880,144
Metro Site Work 1,500,000
Metro Site Work 50,000
Metro Site Work 1,839,000
‘Permits 50,000
Permits 1.50% 254,976
Permits 50,000
Permits 2.00% 14,969
Permits 50,000
Permits 1.50% 282,022
7,745,792
Other Construction
Insurance 0.50% 84,992
Insurance 0.50% 3,742
Insurance 0.50% 94,007
. 182,741
Municipal Costs
Real Estate Tax During Construction 150,000
Real Estate Tax During Construction 12,500
Real Estate Tax During Construction 97,000
259,500
TI Costs
TICost Area Rate - Parcel 2 Office 60.00 pf 4,958,530
T1 Cost Area Rafe - Parcel 2 Retail 60.00 pf* 981,013
71 Cost Area Ratc - Parcel 1 Retail 60.00 pf 284,739
T Cost Area Rate - Parcel 3 Retail 60.00 pf? 571,790
: 6,796,072
PROFESSIONAL FEES
Architect + Enginesr 1,954,604
Legal ‘ 1.50% 266,202
Legal 2.00% 376,029
Soft Cost Contingency 10.00% 163,594
Soft Cost Contingency 10.00% 32,354
Soft Cost Contingency 10.00% 197,206
: 2,989,989
MARKETING & LEASING
Marketing ’ 150,000
Leasing Legal Fees 2.00% 117,220
Leasing Commissions
Parcel 2 Office 1,274,853
File: WMATA RFP Submission\07 10 04 WMATA JDS Pro Forma 15 YEAR GROUND LEASE All Phases W Hotel.wef
Circle Version: 3.00.001 -2- Date: 10/05/2007
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PROJECT PRO FORMA

WMATA Shaw-Howard/Florida Avenue JDS Pro Forma
All Parceis: Ground Lease and 15-year hold, Office and Hotel

Project Pro Forma for Merged Phases 123

REVENUE
Rental Area Summary fe Rate ¢ Rent at Rent At
. Lease Start Sale
 Parcel 2 Office 70,763 $42.00 3,470,971 4,528,830
§ Parcel 2 Parking 19,885 $5.31 123,315 160,898
f Parcel 2 Retail 14,000 $37.00 604,958 789,333
 Parcel 1 Retail 4,124 $45.00 213,554 286,999
Parcel 3 Hotel Rooms 60,456 $41.16 2,488,369 3,817,796
1 Parcel 3 Parking 15,955 $5.12 95,403 124,479
 Parcel 3 Retail 8,160 $37.00 352,604 460,068
Totals 193,343 7.349.174 10,168,403
Investment Valuation
Parcel 2 Office
- 33.000% non recov. cost
Capitalized Rent 3,034,316 Cap Rate 7.0000% 43,347,369
Parcel 2 Parking
Capitalized Rent 160,898 Cap Rate 7.0000% 2,298,542
Parcel 2 Retail
Capitalized Rent 789,333 Cap Rate 7.0000% 11,276,184
Parcel 1 Retail
Capitalized Rent 286,999 Cap Rate 7.0000% 4,099,984
Parcel 3 Hotel Rooms
Capitalized Rent 3,817,796 Cap Rate 10.0000% 38,177,964
Parcel 3 Parking
Capitalized Rent 124,479 Cap Rate 7.0000% 1,778,276
Parcel 3 Retail
Capitalized Rent 460,068 Cap Rate 7.0000% 6,572,405
107,550,725
Income from Tenants
Parcel 2 Office . 24,738,475
Parcel 2 Parking 1,373,443
Parcel 2 Retail 6,737,832
Parcel 1 Retail 2,519,909
Parcel 3 Hotel Rooms 32,031,554
Parcel 3 Parking 1,062,569
Parcel 3 Retail ) 3,927,193
: 72,390,974
TOTAL PROJECT REVENUE 179,941,699
DEVELOPMENT COSTS
ACQUISITION.COSTS - ,
WMATA PARCEL 2 Ground Lease 756,840
8th Street Land Option (Year 10) 3,420,000
8th St 1st Year Ground Lease . 325,000
8th St Ground Lease Renewal 1-4 600,000
8th St Ground Lease Renewal 5-9 1,000,020
Arts Credits (assume no bonus) 300,000
8th St Combination Fee 30,000
8th Street Resubordination Fee 175,000
8th Street RE Tax pre-construction 203,500 B
WMATA PARCEL 1 Ground Lease 295,001 ’
WMATA PARCEL 3 Ground Lease 1,277,108
Arts Credits (assume no bonus) 239,325
Total Acquisition (0.92 Acres $9,371,515.22 pAcre) 8,621,794
DC Purchase Recordation Tax 1.50% 89,899
DC Purchase Recordation Tax . 1.50% 4,425

File: WMATA RFP Submission\07 10 04 WMATA JDS Pro Forma 15 YEAR GROUND LEASE All Phases w Hotel.wcf
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Shaw-Howard JDS Proposal Volume 2 LaKritz | Adler Development

The references below can provide further information regarding the financial and
construction capabilities of DANAC Corporation.

DANAC Credit Authoﬁzation Letters Attached in EXHIBIT H.

M&T Bank
Stewart Cooper
25 South Charles Street
17¢h Floor (mailstop 101 -747)
Baltimore, MD 21201
Phone (301) 397-5574
E-mail dcooper@mandtbank.com

Bank of America

Rebecca Greenspan

VA9-200-03-01

8300 Greensboro Drive

Suite 300

McLean, VA 22102-3604

Phone (703) 761-8715

E-mail becca.k.greenspan@bankofamerica.com

Lehman Brothers
Jacquelyn Hamilton
399 Park Ave, 9th Floor
New York, NY 10022
Phone (212) 526-2086

E-mail j hamilton@lehman.com

EXHIBITS

EXHIBIT A: 15-Year Pro Forma & Cash Flow, All Phases, Parcel 3 Hotel, Purchase
EXHIBIT B: 15-Year Pro Forma & Cash Flow, All Phases, Parcel 3 Office, Purchase
EXHIBIT C: 15-Year Pro Forma & Cash Flow, All Phases, Parcel 3 Hotel, Ground Lease
EXHIBIT D: 15-Year Pro Forma & Cash Flow, All Phases, Parcel 3 Office/Retail, Ground Lease
EXHIBIT E — Tax Impact Detail , ’
EXHIBIT F — LaKritz | Adler Development Consolidated Financials: 2003, 2006, 2007 YTD
EXHIBIT G — Milestone Hotel Partners P&L and Balance Sheets, 2005, 2006, 2007 YTD
EXHIBIT H— CREDIT AUTHORIZATION LETTERS

Also Attached: CD-ROM with Excel Models
Also Attached: Section 2.5 Proposal Security Form C — Letter of Credit

12
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Shaw-Howard JDS Proposal Volume 2 LaKritz | Adler Development

Builders Bank has extended more than $5 million in credit to LaKritz | Adler and its
affiliates in a single transaction

Contact: Daniel Ruvalcaba, President

Builders Bank

77 W. Wacker Drive, Suite 3100

Chicago, IL 60601

Tel. 312-977-1436

Fax. 312-977-1439

druvalcaba@buildersbank.com

‘Milestone Statement and References

Milestone principals Sander Mednick and Michael L. Wachtell have a combined personal
net worth of approximately $50 million, with liquid assets in the range of $5 million.
Detail regarding Milestone’s development experience is provided in Volume 1.

The references below can provide further information regarding the financial and
construction capabilities of Milestone Capital Corporation and its affiliates.

Milestone Credit Authorization Letters attached in EXHIBIT H.

Marathon Asset Management
Michael Amoia, Director

461 Fifth Avenue, 11™ Floor
New York, NY 10017

Tel. 212-381-4426

Fax. 212-381-4497

. Preferred Bank
John Nixon, First Vice President
601 South Figeroa Street, 20" Floor
Los Angeles, CA 90017
Tel. 213-891-1188
Fax. 213-622-0369

DANAC Statement and References

DANAC Corporation, John F Jaeger, and related entities are private entities with assets
of over $200 million and revenues greater than $20 million. The company is managed at
very low leverage levels providing the ability for the company to expand and contract
quickly depending on acquisition and construction opportunities. DANAC Corporation
currently owns over 1 million square feet of commercial and retail property excluding the
Rockville Town Square. The Rockville Town Square by itself is roughly 1 million
square feet including retail, residential, and parking. Detail regarding DANAC’s
development experience is provided in Volume 1.

11
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Shaw-Howard JDS Proposal Volume 2 LaKrirz | Adler Development

I. Developer’s balance sheets and income statements for past three fiscal years.

EXHIBIT F — LaKritz | Adler Development Consolidated Financial Statements for
2005, 2006, and 2007 YTD.

- EXHIBIT G—Milestone Hotel Partners P&IL Statements and Balance Sheets, 2005
2006, 2007 YTD.

DANAC Corporation does not disclose its financial statements.

J. Statements regarding Developer’s financial credltworthmess and past
development experience.

LaKritz | Adler Development Statement and References )

LaKritz | Adler Development, LLC, its affiliated companies, and its principals Robb
LaKritz and Joshua Adler have a combined personal net worth in excess of $10 million,
and liquid assets of more than $1 million. Detail regarding LaKritz | Adler
Development’s development experience is included with Volume 1 of this submission.

The references below can provide further information regarding the financial capabilities
and development experience of LaKritz | Adler Development.

Branch Banking & Trust

BB&T has extended credit well in excess of $10 million to LaKritz | Adler and its
affiliates in multiple transactions , v
Contact: Greg Dougherty, Senior Vice President, City Executive for Washington, D.C.
Branch Banking & Trust Co.

1909 K Street, NW

Washington, DC 20006

Tel. 202-835-9332

Fax. 202-835-9285

gdougherty@bbandt.com

PNC Bank

PNC has approved LaKritz | Adler and its afﬁllates for $10 million in a single transaction
Contact: Casey Brill, Vice President

PNC Real Estate Finance

808 17" Street, NW

Washington, DC 20006

Tel. 202-835-4460

Fax. 202-835-5982

casey.brill@pnc.com

Builders Bank

10
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Shaw-Howard JDS Proposal Volume 2 LaKritz | Adler Development

H. Detailed financial analysis with assumptions of Project’s impact on the tax base
of the local jurisdiction:

1. Identification of property taxes, sales taxes, amount of fees and contributions
and other local public income

[SEE EXHIBIT E — TAX IMPACT for detail]

2.3.H.1. TAX BASE IMPACT ANALYSIS

ONE-TIME TAX EVENTS
Construction Pemitting Fees $ 376,062.60
Purchase Recordation Tax $ 132,740.00
Sale Transfer & Recordation Tax $ 2,785,610.58
Financing Recordation Tax $ 800,628.00
Construction Job Income Tax on Avg $50k, 50% in D.C. $ 688,464.00
Legal/Professional Job Income Tax on Avg' $120k, 50% in D.C. $ 334,834.00
Franchise Tax on Development Profits $ 2,493,837.00

TOTAL ONE-TIME D.C TAXES: $ 7,612,176.18

Total Construction/Development Jobs Created: 473
Jobs Created in D.C. Only: 237

ONGOING TAXES ON OPERATIONS (at stabilization)
Restaurant & Retail Sales Taxes
Parcel 1 $ 213,554.00
Parcel 2 $ 623,107.00
Parcel 3 ) $ 385,300.00
Restaurant/Retail Jobs Income Tax on Avg $30k, 75% D.C. $ 182,345.00
Office Jobs Income Tax on Avg $75k, 50% D.C. $ 989,797.00
Hotel Jobs Income Tax on Avg $45k, 60% D.C. $ 51,939.00
Hotel Taxes
Room Sales @ 14.5% $ 1,458,958.00
Dining Sales @ 10% $ 93,985.00
Parking Taxes All Parcels @ 12% $ 27,752.00
Property Taxes (1.85%l/year on pro forma cap rate values)

.Parcel 1.Value $ 60,780.79
Parcel 2 Value $ 895,240.03
Parcel 3 Value $ 761,772.37

TOTAL ONGOING D.C. ANNUAL TAXES GENERATED § 5,744,530.19

Long-Term Jobs Created:. 514
Long-Term D.C. Jobs Created: 293

FOIA CONFIDENTIAL TREATMENT REQUESTED WMATA-INV 008156



Shaw-Howard JDS Proposal Volume 2 LaKritz | Adler Development

F. Summary table of the sources and uses of funds

C:\Documents and Settings\HP_Owner\My Documents\REAL ESTATEWVMATA Florida Ave Lots\WMATA RFP Submission\07 10
04 WMATA JDS Pro Forma 15 YEAR Land Purchase All Phases w Hotel.wcf

Total Revenue 187287432 187,287,432 187,287,432 - - - 1
Total Costs
Acquisition Costs 11,819,457 11,819,457 11,819,457 - 11,819,457 -
Construction Costs 35,860,023 35,860,023 V 35,860,023 - 35,860,023 -
Professional Fees 2,989,989 2,989,989 2,989,989 - 2,989,989 -
Marketing & Disposal 7,394,816 7,394,816 7,394,816 - 7,394,816 -
Addn'l Costs + Vac.
Costs 0 0 0 - 0 -
Total Costs (Excl Int) ‘
Exd. Vacancy Costs 58,064,285 58,064,285 58,064,285 - - -
-Incl. Vacangy Costs 58,064,285 58,064,285 58}064,285 - -
Sources of Funds and
Profit
Equity Contributions - - - 14,095,425 - 14,095,425
Debt Contributions - 52,299,344 - 52,299,344 - 52,299,344
Total Contributions - 66,394,769 - 66,394,769 - 66,394,769
Finance Costs 48,104,265 48,104,265 48,104,265 48,104,265 - 48,104,265
Total Costs Indl o
Interest 106,168,549 106,168,549 106,168,549
Total Profit ind. Pref.
Returns - 66,706,042 81,118,882 66,706,042 66,706,042 66,706,042
Preferred Returns ‘

G. A 15-year pre-development, construction and operating period cash flow
statement which starts.in October2007.

See the following Exhibits:

EXHIBIT A: 15-Year Pro Forma & Cash Flow, All Phases, Parcel 3 Hotel, Purchase
EXHIBIT B: 15-Year Pro Forma & Cash Flow, All Phases, Parcel 3 Office, Purchase
EXHIBIT C: 15-Year Pro Forma & Cash Flow, All Phases, Parcel 3 Hotel, Ground Lease
EXHIBIT D: 15-Year Pro Forma & Cash Flow, All Phases, Parcel 3 Office/Retail,
Ground Lease

Also see Attached CD-ROM with Complete 15-Year Excel Models

FOIA CONFIDENTIAL TREATMENT REQUESTED WMATA-INV 008157



Shaw-Howard JDS Proposal Volume 2 LaKvritz | Adler Development

2. The amount and timing of predevelopment fees to be paid to WMATA
during the interval period after the development agreement is executed but before
WMATA realizes income from the sale (including estimate of this period).

None/Not Applicable. Settlement will occur immediately prior to construction start,
currently estimated as.approximately November 1, 2011.

3. Proposed purchase price for each portion of JDS

1 Parcel Purchase Price
: 1 $590,000

2 $1,600,000

3 , $2,700,000

a. Schedule of purchase price escalations if sale is not completed by date projected.

: Purchase Price shall be increased by 3% per annum, prorated monthly, for any delay in
L settlement found to be caused by fault of Developer.

b. Method of adjusting purchase price if final approved density is greater than proposed.
None/Not Applicable
4. How any environmental remediation costs will be handled.

WMATA will perform any required environmental remediation to a standard sufficient
for Purchaser’s intended development plans and uses for the sites, and will obtain a No
Further Action letter from the DC Department of the Environment reasonably acceptable
to Purchaser, all at WMATA’s sole expense, prior to commencement of any of
Purchaser’s obligations under the Development Agreement. Purchaser, in its sole
discretion, shall be permitted to receive a full refund of all deposits and payments to
WMATA and cancel any obligations to WMATA under the Development Agreement at
any time prior to issuance of the acceptable NFA or Case Closure.

5. Proposed business arrangement under which WMAT A will retain an
interest in any development rights in excess of those used by the development
constructed pursuant to the proposal.

None/Not Applicable.
6. Identification of any additional payments to WMATA

None/Not Applicable

FOIA CONFIDENTIAL TREATMENT REQUESTED WMATA-INV 008158



Shaw-Howard JDS Proposal Volume 2 , LaKritz | Adler Development

4. The method of adjusting the base rent if it does no commence by the date
projected and/or the final approved density is greater than that proposed.

If a delay in rent payment commencement is found to be caused by fault of Tenant,
Starting Base Rent will be increased by 2% for each year after the current estimated
commencement date that the actual rent commencement date occurs, prorated monthly,
for the portion of the delayed caused by Tenant. :

5. How environmental remediation costs will be handled.

WMATA will perform any required environmental remediation to a standard sufficient
for Tenant’s intended development plans and uses for the sites, and will obtain a No
Further Action or Case Closure letter (as Tenant prefers) from the DC Department of the
Environment reasonably acceptable to Tenant, all at WMATA’s sole expense, prior to
commencement of any of Tenant’s obligations under a lease. Tenant, in its sole
discretion, shall be permitted to receive a full refund of all deposits and payments to
WMATA and cancel any obligations to WMATA under the Development Agreement at
any time prior to issuance of the acceptable NFA or Case Closure.

6. WMATA'’s participating share of gross income from the project.
None/Not Applicable
7. WMATA’s share of proceeds form a capital event such as an assignment of the
leasehold interest, transfer of interest in the Developer’s business entity, refinancing
or sale of the project, or any other capital event after construction.

None/Not Applicable

8. Identification of any additional payments to WMATA based upon factors
chosen by developer.

None/Not Applicable
E.- Proposed Sale Terms |
1. Statement
Developer will pay WMATA a non-refundable option fee of $100,000 for the right to

negotiate a Development Agreement upon designation as Selected Developer and
approval of Term Sheet.

FOIA CONFIDENTIAL TREATMENT REQUESTED WMATA-INV 008159



Shaw-Howard JDS Proposal Volume 2 LaKritz | Adler Development

[fquity Percentage of Total Cost [ 20% 1

To calculate ground lease rates, the current rate of.the 30-year Treasury Bond (4.77% on
October 4, 2007) was applied to the current imputed land value of each parcel. This is
the best security index of comparable duration to the 29-year ground lease base term.
Unsubordinated ground lease rates are always well below the long-term permanent -
financing rates for a purchase of equal value, as the land owner must discount the
financing cost of the land to induce the tenant to accept the ground lease rather than a
purchase, given the lack of equity accumulation, depreciating value, more difficult
market financing terms and lower valuation of a property developed and held on a ground
‘lease rather than fee simple land. In recent years, pricing for senior long-term debt on
stabilized, new-construction, multi-tenant buildings in the downtown core have typically
been priced at 100 to 120 basis points over the 30-year or 10-year Treasury Bond
(depending on the term of the debt). We have discounted by approximately 100 basis

. points from that rate estimate, taking the straight 30-year Treasury Rate (the 10-year is 20
basis points lower) to derive the ground lease rate.

PRt N

D. Proposed Ground Lease Terms
1. Statement
Developer will pay WMATA a non-refundable option fee of $100,000 for the right to
negotiate a Development Agreement upon designation as Selected Developer and
approval of Term Sheet.
. 2. The amount and timing of pfedevelopment rent to be paid to WMATA.
None/Not Applicable.

3. The guaranteed base rent to be pald to WMATA through the term of the
lease, including escalations.

NNV

Ground Lease Base Rent will escalate: by 20% every ten years of’ the lease term: and at-‘the .
start of each ten-year renewal penod '

| : Parcel 1 'Pa'rcel 2 Parcel 3
Estimated Rent Start Date: 1112013 11/2013 1112013
Base RentPerAnnum | $  28,143.00 | $ 76,320.00 | $  128,790.00
‘L 1st Escalation @ 20% 112023 | $ 3377160 | 91,584.00 | $  154,548.00
o 2nd @ 20% 112033 | $ 4052592 | § 109,900.80 | §  185,457.60
S | Renewal 112043 | $ 4863110 | § 131,880.96 | $ 222,549.12
Renewal 12083 | $ 5835732 | § 158,257.15 | $ 267,058.94
Renewal 112083 | $ 7002879 | § 189,908.58 | § 320,470.73
Renewal 112073 | $ 8403455 | $ 227,89030 | $ 384,564.88
Renewal 112083 | $ 10084146 | § 27346836 | $ 461,477.86
Renewal 112093 | $ 12100075 | $ 32816203 | $ 55377343
Renewal 112103 | $ 14521170 | § 393,794.44 | $  664,528.11

FOIA CONFIDENTIAL TREATMENT REQUESTED WMATA-INV 008160
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However, a 25% ROC (corresponding to a 20% gross development margin) is generally
the lowest return on cost for a new construction project that can attract private equity
investment. Indeed, most seek 25% to 30% GDM as a threshold.

The complete set of calculations and assumptions for all proposed projects over a 15-year
development period — as requested in the WMATA RFP —is included on a CD-ROM and

as printed exhibits with this Volume 2. A few of the major assumptions include the

following:

Valuation Factors

- Market Cap Rate for Office and Retail

6.5% fee-simple
7.0% on ground lease

Market Cap Rate for Hotel

9.5% fee-simple
10% on ground lease

Income Factors

Current Office Rent

$42/net-sf full service
33% operating cost + vacancy ($14/sf)
6-month initial abatement

. Current Retail Rent

$37/sf triple-net, Parcel 2 & 3
$45/sf triple-net, Parcel 1

Current Parking Rent

$200/month, underground garzige

Hotel Occupancy Rate

70% in first year of operations
73% in second year
75% in all years thereafter

Hotel Average Daily Rate

$172.50 in first year

$180.00 in second year

$185.00 in third year

Increasing at 3% per annum thereafter

Hotel Net Operating Income Factor

Approximately 35%

All Commercial Lease Terms

10 years, renewing automatically

All Rent Escalations

3% per annum from October 2007

5% of gross lease value

Leasing Brokers

Construc

Commercial Base Building Hard Cost

/5£ (ST50/st for Pareel 1) _

1860/t

‘Tenant Improvement. Allowance :
Underground Parking $35,000/space
$115/ground-foot Parcel 3

Metro Sitework

$75/ground-foot Parcel 2 + 8" St
N/A Parcel 1

All Construction Cost Escalations

3% per annum from October 2007

__Financing Costs

Construction Loan Rate

8% Fixed Interest-Only

Permanent Loan Rate

7% Fixed 30-year Amortization

Maximum Construction Loan-to-Cost

80%

Maximum Permanent Loan-to-Value

80%

Minimum Permanent Debt Coverage Ratio

1.2 DCR
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Shaw-Howard JDS Proposal Volume 2 LaKritz | Adler Development

B. Executive Summary of Economic Information

LaKritz | Adler Development is offering the followmg purchase or ground lease terms for
the Shaw-Howard/Florida Avenue Parcels:

Parcel | Purchase | Ground Lease Ground lease Term | Increases
Price | Base Rent ‘

1 $590,000 | $28,143 29 years + 7 ten-year | 20% every 10 years
renewals

2 $1,600,000 | $76,320 29 years + 7 ten-year | 20% every 10 years
renewals

3 $2,700,000 | $128,790 29 years + 7 ten-year | 20% every 10 years
renewals

Purchase settlements will occur prior to construction start, currently estimated as
approximately November 1, 2011. Ground rent payments would begin upon substantlal
ompletlon of constructlon currently estimated for January 1, 2013.

C. Estimated Fair Market Value of WMATA Land

Parcel Purchase Price Ground Lease Base Rent
1 $590,000 $28,143

2 $1,600,000 $76,320 -

3 $2,700,000 $128,790

Fair Market Sale Values for Parcel 1 and Parcel 3 were derived by calculating the
residual land value at stabilization (not at the end of the 15-year holding period) for the
project proposed for each parcel, such that the project would produce a 25% total return
on project cost. For Parcel 3, the land value was calculated on the basis of the alternate
plan for new office and retail, rather than the hotel plan, for consistency, because the
office plan is by-right and the hotel plan is not. (However, the hotel cash flows,
assuming approval of the parking reduction, will suppoﬁ the office land valuation.)

For Parcel 2, the returti on cost, calculatlons also include the costs. and retums assoc1ated
with the 10-year fee-subordinated’ ground lease and purchase option held by LaKntz [
Adler Development on the much larger abutting 1920 8% Street parcel, and therefore are
based on the land residual for the larger combined project that has been proposed. The
total return on cost target at stabilization for the combined site is only 20%, because the
fee-subordinated 8" Street parcel provides a significant infusion of low-cost equity into
the project that significantly increases the leveraged IRR of the project. (In other words,
because of the subordinated structure of the 1920 8™ Street ground lease, the developer
will be able to keep a larger share of a smaller total profit, while still compensating a

- equity investors at market rates.)

A 20% return on cost (ROC) is generally the lowest return on cost for a new construction
real estate project that can be financed by conventional, market-rate construction lenders.
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ARTICLE 10
INSURANCE REQUIREMENTS (Revised 12/7/09)

Developer shall require its general contractor and all subcontractors to procure and maintain, at their sole

cost and expense, the types of insurance specified below, or general contractor may at its option, provide

the coverage for any or all subcontractors, provided the evidence of insurance submitted by general
contractor to WMATA so stipulates. Developer shall ensure that evidence of all required insurance in the
form of original signed certificates of insurance and all applicable endorsements are submitted to
WMATA prior to commencement of any work on WMATA property. All insurance shall be procured
from insurers authorized to do business in the jurisdiction(s) where the work is to be performed.

he insurance required herein

Developer shall require general contractor and all subcontractors to carry t| q N

The insurance shall provide for thirty (30) days prior written notice to WMATA in the event coverage is

substantially changed, canceled or non-renewed. All insurance shall remain in force until all work is

satisfactorily completed and formally ac

subcontractor personnel and equipment have been removed from WMATA property. Developer’s failure

to comply with the insurance requirements set forth herein shall constitute a violation of the Agreement. !
- !

insurance shall also include those Project materials, equipment, and supplies

cepted (unless otherwise noted below), and all contractor and L { Deleted:.
1 1
!

ncorporated into the Project. Suchﬂ\‘\\ N

[ Deleted: Scope and Limits of Required
L Coverage. Beginning on the Effective |’

;| Date and throughout the Term of this Lease,
1|  Developer and each of its contractors and
' b llectively, the “
I
1
'

Obligors™), shall procure and at all times maintain
without interruption, at its and their sole cost and
expense, insurance coverage and policies to

! protect each of WMATA and the Insurance
Obligors and all of their respective officers,
directors, agents, and employecs, from claims set
forth below which may arise out of or result from
activities contemplated by this Lease and the other
Transaction Documents by any and all of the
Insurance Obligors, such coverage and policies
having the scope and limits not less then as set

| forth below.

([ Deleted: Prestatrzation
!

s

I’ ' Deleted: The Insurance Obligors shall each
, ”, / procure and maintain one or more commercial
general liability insurance policies

—/

1.1
e aata et ST 2
/4 {___Deleted: tusuace Obligor ) ;
12 During the Construction Perod. __ v // { Formatted: Font: Times New Roman B
o
. R . . e s ',/ | Formatted: Font: Times New Roman, Not
Commercial General Liability Insurance, jssued to and covering the liability J’// /| Bold, No underiine '
of the general contractor and subcontractors for all activities and obligations / /] | Formatted: Font: Times New Roman )
: : == , ; S
1u)nder orin connecuc;n \m]t1h t'hfs Lease Ag;eemer}t and the other Tr;nsac&on y g /,[ Formatted: Font: Tres New Romen =
. /
ocuments. ,The Po icy sk g! 'l_n_c]ufle the following _cogeraz_:as._!)_ .rf_Jd_uct_s_S_c_ — 1/ Formatted: Font: Times New Roman )
Completed Operations Liability, 2) Independent Contractor’s Liabilit and )
T oy . R VST T s Ny o AT n H Fon'natted:Font:'nmesNewRoman,Not )
Contractual Liability with all railroad exclusions deleted: and all XCU (explosion, ; 211 Highiight
f:ollapse al:ld uqderground! gxclusions are to be deleted, wherevgr required. .If the o [ Deleted: WMATA shall bo inclnded s an |
Insurance 1S written on a claims made basis, then the extended discovery period S additional insGured uncll-erlhrc%ve:age for
0_2.C1AIMS mac =222 UIGlLUIC eXiended discovery p ) : s the
must be at least three (3) years follo»\.fmg comnletlf)n and acceptance of the N /,f"/ f:;’;‘:;?;w:::”:zyc:j:::: >
project. The coverage under such an insurance policy or policies shall have a limit /! K include, without limitation, premises,
of liability of at least $10,000,000 per occurrence combined single limit,. i compleed spratons. ndopemien
WMATA shail be included as an additional insured with respect to activities i contractars, protective br«;ad form property
damage, personal injury, blanket contractual
_______ _1',’ liability insurance and explosion, collapse,
1.2.1 o and underground hazards. The coverad __ [1]
) ) . { Deleted: g (1D
1.2.2 hysical damage or destruction to tbg,_{_’_,t Deleted: ~ )
==
—————————— Eh—e W Deleted: To the extent not fully covered by
the policies required under subsection 10.2,

\\\\ general contractor to procure and mair(™_. 3]

A
‘\\\ l Deleted: the Developer shall cause its

owned by WMATA_in the general contractor’s or subcontractors’ care,

custody and control, , Such insurance shall be written on a replacement cos
basis and shall afford coverage at least equivalent to an “all-risk” builder’s
try, in

construction activities, ____________
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“L Deleted: Improvements
~
ANN L Deleted: and
N
_ } Deleted: and stored off-site

\\‘L
Deleted: This insurance shall include the ;
interests of WMATA and the Insuranc{ __. [4} ”

N
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- N
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| 1.2.3

’ 124

l 1.2.5

1.2.6

Workers? Compensation_Insurance, _in accordance with the statute of the
IS, 1P L_1nsuranc Wil S

District of Columbia, and with all requirements of the U.S. Longshoremen’s *, ~

and Harbor Workers® Act, the Jones Act, Admiralty Laws, and the Federal
Employers’ Liability Act. Such jnsurance shall conform to all applicable

statutory limits and, to the extent not specified to the following minimum *,
coverage limits:

Worker’s Compensation: Statutory Limit
Employers’ Liability:
Each Accident: $1,000,000
Disease Policy Limits: $1,000,000
Disease-Each Employee: $1,000,000

having coverage scopes and limits not less than as required by all applicable ‘.
motor vehicle laws, including, without limitation, of the District of Columbig,
In no event shall the coverage under such policies shall have a combined
single limit for bodily injury liability and property damage liability of less
than $2,000,000 per occurrence.

Contractor’s Pollution Legal Liability Insurance, £overing the Jiability of __

the general contractor and any of _its _subcontractors _occasioned_ by ‘;“‘

environmental testing and release, removal, storage, transport and disposal ofﬂ\\‘:
Hazardous Materials. The policy shall include coverage for bodily injury,
personal injury, loss of, damage to, or loss of use of property, directly or
indirectly arising out of the discharge, dispersal, release or escape of smoke,
vapors, soot, fumes, acids, alkalis, toxic chemicals, solid, liquid or gas, waste
materials or other irritants, contaminants or pollutants from, into or upon the
Property, the atmosphere or any water course or body of water, whether it be
gradual or sudden and accidental. The coverage under such insurance policies
shall have limits not less than $3,000,000 per occurrence of claims made.

Railroad Protective Liability Insurance. The Developer shall procure and
maintain Railroad Protective Liabilit

\

___________________________ \

\
N

Deleted: ° )

\

Deleted: . The Insurance Obligors shall
each procure and maintain one or more
insurance policies, which in the aggregate
fully comply with all applicable worker’s
compensation, disability benefit and other
similar employee benefit

AY
v
A}
\
\

|
N

Deleted: , regulations and requirements,
including, without limitation, those

-

Deleted: policies, without limitation,

)

Deleted: .

\

Deleted: The Insurance Obligors shall each
procure and maintain one or more insurance
policies

Deleted:

— A

Deleted: the

Deleted: , to the extent not fully covered by |
the pol quired under subsection 12.1.1

-
L
NI
-
L
e

Deleted: .

\

Deleted: The Developer shall require its

and any sub that
provide excavation work or work with
Hazardous Materials to provide one or more
insurance policies

Deleted: * and sub 4
pollution legal liability, including, without
limitation,

Deleted: the

Deleted: of

Deleted: the contractors and

LU

Deleted: cause its 1)

Deleted: one or more

Suu

Deleted: policies,

-

Deleted: and all of the Inswrance Obligors

Deleted: personal

Deleted: ies

Deleted: s

Deleted: Insurance Obligors

waive the requirement for the Developer to procure the RRP for a fee of

Deleted: the Metro Facilities

$208.845 and add the project to WMATA’s blanket RRP program.
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1.2.7

1.3

1.3.2

133

from time to time be reasonably required by WMATA against such other
insurable hazards as at the time are commonly insured against in the case of
premises similarly sitated, due regard being given to the type of

WMATA shall be included as additional insureds_on _an _appropriate
endorsement.

operations, products liability, products completed operations, independent
contractors, protective broad form property damage, personal injury, blanket
contractual liability insurance and explosion, collapse, and underground
hazards. The coverage under such an insurance policy or policies shall have at
least the following limits:

The Developer _and “.

may .-

Deleted: <#>One or more insurance
policies covering the liability of the Insurance
Obligors for any and all indemnification
obligations and indemnification liabilities
under this Lease and the Transaction
Documents.

Deleted: the

Rl

~

. . . 1\
of their respective officers, directors, agents, and Yoe

N

Coverage shall include, without limitation, premises,“\\{[

Deleted: s

Deleted: After Pre-Stabilization

eleted: Prior to the end of the Pre-

N 1 D
Stabilization Period

employees, such coverage and policies having the scope and limits not less than as set . |__Peleted: is
forth below. Deleted: coverage and policies
1.3.1 Commercial General Liability Insurance,_ spovering the liability of the __-{  Deleted:.

Deleted: The Developer shall procure and
maintain one or more commercial general
liability insurance policies issued to and

)
]
)
]
)
]
)
|

Deleted: Developer

Deleted: an

)
_J

Deleted: under the coverage for
Commercial General Liability Insurance

j

1.3.1.1  Non-Construction Activities and Obligations;___$2,000,000 _-{ Deleted: .
Combined Single Limit Each Occurrence. \\{ b L gelemu P:rlsonal Injury and Propeﬂ
\ amage Liability:
13.1.2  Construction Activities and Obligations;_$5,000,000 Combined  {  Deleted:s )
Single Limit Each Occurrence. {7 Deletes:. ]
L. \\\\[ Deleted: . Personal Injury and Pmpeny]
Commercial Property Insurance. The Developer shall procure and maintain, Damage Liability:
all-risk_property insurance_covering fhe full replacement yalue of the "~ { Deleted: 10 )
structure, all common areas, and all improvements and betterments on gh_e:\\\\\‘( Deleted: one or more special form )
Property_that_inure to_the benefit of the Developer. The Developer shall \\\\‘{ Deleted: policies, which in the ageregate
ensure that all its commercial tenants procure and maintain all-risk property N cover one hundred twenty percent (120%) of
insurance covering the leased space and all improvements and betterments. I Deleted: cost
{ Deleted: all Improvements

Rental Value Insurance Policy. Beginning with the Base Rent Effective

Date and continuing during the entire period of operation of this Lease,
Developer shall procure and maintain a Rental Value Insurance Policy.
During the first two (2) years of the Term following the Base Rent Effective
Date, the insurable limit of said policy shall be in the amount of twelve (12)
months Base Rent. Within forty-five (45) days before the beginning of the
third year of the Term following the Base Rent Effective Date, and before the
beginning of each subsequent year of the Term, WMATA and Developer shall
review Developer’s revenue projections and determine the total amount of
rent expected to be payable during the lease year. Said policy shall then be
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amended to reflect this review but the maximum limit of the policy shall be [ o <Mmmmi;mw'

the aggregate amount of the Base Rent for a twelve (12) month Iease year. /) policies covering the liablity of the
| The Rental Value Insurance Policy shall name WMATA as a loss payee to the Do 353 o ol incesmificaion
extent of the Base Rent. / wnder this Lease and the Transaction
’ Documents. §

[ Deleted: , due regard being givea to the. |-
type of the Improvements, its construction
and its use and occupancy.

Deleted: to the Lease Premises, giving due

regard to the type of Improvements and its

| construction, use and occupancy.y

1
amounts as may ’

_______ /

from time to time be reasonably required by WMATA against such other

insurable hazards as at the time are commonly insured against in the case of |, [
premises similarly situated. ,

| 134

1.4 1If, by reason of changed circumstances or economic conditions, the insurance amounts /’/ Deleted: Each of the Insurance Obligors )
referred to in this Lease become in WMATA’s reasonable judgment inadequate, /,'/Lbeleted:( )
Developer shall increase the amounts of such insurance promptly upon WMATA'’s /',’ /[ Deleted:) )
reasonable request, which increased amounts shall be consistent with that customarily ,," /’/L Deleted: its )
carried with respect to premises similarly situated, WMATA’s_Interests. The / «/ { Deleted: sixty )
Developer shall cause its_general contractor’s, subcontractors’, and fenants’ insurance ',/ { Deleted: &0 )
carriers, to name WMATA as an additional insured under fheir general and auto liability /' " oa = )
insurance_policies and to provide not less than thirty (30) days’_ written Notice to - cled: e ,
WMATA of modification, termination, or cancellation of any required policy and tqissue .~ {_Deleted: 1w wuaTA )
an endorsement to WMATA to that effect with a copy of such Notice and endorsement to .~ {_Formatted: Font: Bold )
WMATA’s Office of Risk Management. Such endorsement shall be delivered to {_ pefeted: ]
WMATA on or before the earlier of the Effective Date and before the expiration of any {_peleted: by Insurance Obigors )
term thereof from an insurance company licensed to do business in the jurisdiction in /" | Deleted: unless otherwise indicated and ]
which the Lease Premises is located. All policies yequired to be procured or provided (i) /L WMATA's
shall be written on an occurrence basis; (except for pollution and professional liability) ,/,,Uﬁete& policy coverage )
if) general contractor’s/subcontractors’ coverage shall be specificd as primary aud not_ /", {  Deleted: G salboonsbass whichimeaeh |
contributing with or in excess of any coverage which WMATA ‘may carry;; (iif) shall -~ Obtigor 2 ol iy ol oo Insrance
provide that coverage shall not be voided or reduced as to WMATA on account of \ coverage shall not be voided or reduced on
WMATA's status as governmental instrumentality or public or quasi-public body; @_\ ackount ofthe ﬁﬁ&w&mm‘;ﬁf‘ onor
shall contain an express waiver of any right of subrogation by the insurance company ', l‘:‘“‘:ﬁ "‘“,‘d:;"m’:; 5";}‘ "";"&‘J‘:fr‘f .
against WMATA and WMATA’s agents, contractors and employees, to the maximum "\ | account of any actions or omissions by cay oral
extent possible; and (v) shall provide for a deductible or self insured retention not to_ ',|_of th Inswance Obligors, nor shallany’s
exceed $100,000, Neither the issuance of any insurance policies required hereunder, nor . {  Deleted:v )
the minimum limits specified herein, shall be deemed to release, ygmjt_gr_r;cgtgic_:t_i_n_a_ny_\\ v | peleted: vi )i
way the _general contractor’s, subcontractors” or tenants Jiability arising under or out of » *\'\ “paicteds )
this Lease or otherwise. ‘\\‘\IUeleted: +and (v shall ot include res{T7]

5 Veri . . . . . \\\\ LDelehd: with respect to the Insurance (ﬁ

. erification of Coverage. With respect to each and every one of the insurance policies '\
v [ peleted: nsurance Obligors’ )

herein required to be procured, on or before the Effective Date (or in the case of

insurance relating solely to construction of the Project on or before the fifteenth (15th)

day preceding the commencement of any construction or construction related activities)

other address as may be specified by WMATA) the original Railroad Protective Liability _ - 1 Deleted: at WMATA’s option cither an

policy and original_signed certificates of insurance and all a
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- ‘[ Deleted: or copy of the entire insurance policyj

-LDeleI:ed: policy
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1.7

evidencing the existence of each such insurance policy shall certify) that, unless
WMATA shall first have been given thirty (30) days’ prior written notice thereof: (i) such

_____ o uelehed: sixty
insurance policy shall not be canceled or allowed to lapse, and shall continue in full force

and effect, (ii) the insurance carrier shall not, for any reason whatsoever, fail to renew
such insurance policy, and no material changes may be made in such insurance policy,

except in the event of ponpayment, for which WMATA shall have been given not less

than twenty (20) days’ prior written notice. From time to time within ten (10) Business  ,’
Days following request by WMATA, Developer_shall deliver to WMATA evidence -’
reasonably satisfactory to WMATA that such insurance policies and coverages remain in K
full force and effect, and that all premiums which are due and payable have been paid. !
The terms “insurance policy” and “insurance policies” as used in this Lease shall be -

/

deemed to include any extension or renewals of such insurance policies. [Failure to / ,’L

Procure or Maintain Insurance. In the event that Any required insurance_is_not -
maintained or the coverage is unacceptable, WMATA shall have the option, but not the -~
obligation, to obtain the same and pay the premium therefor at the sole cost and expense

of the Developer, without the need of an

______________________ y notice to fhe Developer, and the premium so
paid by WMATA together with a service charge e

-
-

immediately due and payable by Developer to WMATA.

’

g and a “Financial Size Category” of at least |
“VIL” or better or, if such ratings are not then in effect, the equivalent thereof or such |
other financial and size rating as WMATA may at any time consider appropriate, All "
insurance shall be procured from insurance companies authorized to do business in the "
jurisdiction in which the Lease Premises is located. WMATA’s approval or failure to
approve the insurance furnished by the Developer’s general contractor, subcontractors or
tenants shall not release, limit or restrict in any way Developer’s liability arising under or !
out of this Lease or otherwise.

Survival of Insurance and Indemnification Covenants. The obligations arising under t

this Article 10 shail survive the expiration or termination of this Lease and shall be
included in the Covenants, Conditions and Restrictions.
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‘LDelemd: 60

,{__ Deleted: the Insurance Obligors’

/{ Deleted: the Insurance Obligors
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Deleted: Evidence of each renewal or

, replacement of the policies required by this Lease

and the other Transaction Documents shail be
delivered by the Insurance Obligors to WMATA
at least twenty (20) days prior to the respective
expiration of the applicable policies. J

and maintain

Deleted: Insurance Obligors shall fail to furnish

]

Deleted: 110 be p
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|

insurance,

Obligors or fails to maintain acceptable policies of

*l Deleted: Insurance Obligors

qual to ten percent (10%) shall be ‘\:i Deleted: any of

Deleted: Insusance Obligors

)
)
)

Deleted: <#>Compliance with Insurance
Requiremeats. The Developer shall not itself
and shall not suffer any of the Insurance Obligors
to do or permit to be done or omit to do any act or
thing upon the Lease Premises that will invalidate
or be in conflict with any insurance policies
covering the Lease Premises or any part thereof,
including all common areas or fixtures and
property therein, or any other insurance policies

or ferred to above; and Develop
shall itself and shall cause each of the Insurance

Obligors to promptly comply with all fules,

arders, regulations or requirements relating to

- such insurance policies, inchiding all rules, orders,
- - di

8! | an
regulations, and shall not do, or permit anything
to be done, in, on or about the Property, or bring
or keep anything therein, which shall increase the
rate of fire insurance on the Lease Premises or on
any property, including all common areas, located
therein, or increase the rate or rates of any other
insurance referred to in this Lease. If any act or
omission of any of the Insurance Obligars, its or
their agenls, employees or contractors shall result
directly in any increase in the premium rates
ppli to any such i licies carried
by WMATA, or other increased costs to WMATA
in order to comply with insurance regulations, in
excess of the premium rates or such costs in
effect, then the Developer shall reimburse
WMATA for the amounts of any such increased
rates of costs on account of such act or omission
(with joint and several liability therefor) within
fifteen (15) days after receipt of a statement

iy

[T N—

therefor from WMATA.
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| Page:1: [1] Deléted. . G e s e Jim Hamiibon. S T 11912000 1:17:0
WMATA shall be 1ncluded as an addrtlonal msured under the coverage for Commeraal
General Liability Insurance on an appropriate endorsement. Coverage shall include, without
limitation, premises, operations, products liability, products completed operations, independent
contractors, protective broad form property damage, personal injury, blanket contractual liability
insurance and explosion, collapse, and underground hazards. The coverage under such an
imnsurance policy or policies shall be maintained for three (3) years after Final Completion and
shall have at least the following limits:

LI

T 11/9]2000 12T00 BH

[PageLiizipaisted " JimFamiton.

Non-Construction Activities and Obligations. Personal Injury
and Property Damage Liability: $5,000,000 Combined Single
Limit Each Occurrence.

Construction Activities and Obligations. Personal Injury and
Property Damage Liability: $10,000,000 Combined Single Limit
Each Occurrence.

|'Page 1: [3] Deleted o e e S Hamilbon e -:11/9/2009 1:26:00 PM " |
the Developer shall cause its general contractor to procure and maintain one or more
policies of builder’s risk insurance on

Li2

l Page 1 [4] Deleted Suntrie i e Y Harilton G 1:11/30/2009'4:10:00:PM:: I
This insurance shall 1nclude the interests of WMATA and the Insurance Obligors.

113

[ Page 1: [5] Deléted e = Jjim Hamilton X © 1179120001275 7]
. Said insurance pohcres shall be in such amounts as shall be reasonably requrred by
WMATA

L14

6] Deleted ‘1113072009 4:33:00

(ii) shall be ona basrs Wthh in each appropnate 1nstance shall not make any Insurance
Obligor a coinsurer; (iii) shall provide that coverage shall not be voided or reduced on account of
the performance of any construction or other work on the Lease Premises; (iv) shall provide that
coverage shall not be affected, limited, voided or reduced as to WMATA on account of any
actions or omissions by any or all of the Insurance Obligors, nor shall any such actions or
omissions affect or limit the obligation of the insurance company to pay the amount of any loss
sustained

12

3 Hamllton

| Page

[Pagedi[z]Deleted: . .- - - o JimHamilton: o o 112/7/2009:12:42:00:PM |
; and (viii) shall not mclude restrictive language to WMATA s add1t10na1 insured status
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| Page4: [9] Deleted ST e Din Hamiton 2 0 e e 11/9720093:20:0
not less than s1xty (60) days before any such insurance pollcy shall expire

15
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7.2 DEVELOPER shall make a lump sum Initial Capitalized Lease Payment of $x,xxx,xxx at Closing. This
payment represents the entire rent for the project for the 60-year base term of the lease as long as the
original HUD insurance for the project remains in effect. Upon termination of HUD insurance for the
project, the property will be reappraised through the three-appraiser method and rent adjusted
accordingly, including taking into account appropriate additional annual rent payments and escalations
at 3% per annum. In no event will any part of the Initial Capitalized Lease Payment be refunded.

7.3 Participation Rent at 1.5% of Effectlve Gross ’ncome shall be pald stErtl?ﬁpMmonth after the
Effective Date, with 1% unsubordlnated,.and .5% paid in accordance with HUD reqwr V}]ts Any
Participation Rent not paid in a given year shall accumulate with interest at 5.8 % and be paid from next
annual cash flow or from Capital Event proceeds prior to any return on or return of equity. At all times
during the Initial Lease Term, the debt service coverage ratio on any senior loans, other than HUD-
insured senior loans or public subsidies, shall be no less than 1.2%

ALY D‘ws‘efz
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Amended and Restated
WMATA Term Sheet
Shaw-Howard/Florida Avenue Sites

This Term Sheet, (“Term Sheet”), for a development project at WMATA’s Shaw-
Howard/Florida Avenue sites in Washington, DC, and dated as of the date last executed
below, is intended to summarize the principal terms of a proposal being considered by
the undersigned parties regardmg a lease of certain real property on the south side of
Florida Avenue, NW between 7" and 9 Streets, NW. The undersigned parties wish to
negotiate a Definitive Agreement, as defined in Section 2.1 herein.

1. Parties
1.1 Washington Metropolitan Area Transit Authority ("WMATA”).

12 The Jazz @ Florida Avenue, LLC, a District of Columbia limited liability
company (the “DEVELOPER") will be the developer of the Project (as defined
in Section 4 below). The DEVELOPER'S initial principals shall be Banneker
Ventures, LLC, a District of Columbia limited liability company (“Banneker”),
and Banc of America Community Development Corporation, a North Carolina
corporation qualified to do business in the District of Columbia (“BACDC") /
[subject to the substitution of a different principal for BACDC upon WMATAs oK —.
approval, not to be unreasonably withheld]. At or after the Closing until the
“‘Completion of the Total Project’ (as defined in Section6.4 below), ( apnot a‘oprovt, TS wle
DEVELOPER shall be permitted to only admit other members who are tax
credit investors, tax credit syndicators and equity investors for the Total Project knwmx who vt lS.
(as defined in_Section 4.2(b) below) so long as such admissions are not a
disguised sale of the Project or transfer of control to another developer, except
in the limited circumstance where there is an imminent default under the tax
credits and the tax credit syndicator exercises its right to replace the manager
of the Total Project. After the Campletion of the Total Project, there shall be
limited restrictions on the DEV@PERS ]

j principals-anttthe identity-of any successor Iessee/owneri of - - {‘Comment MoK T

?

the Total Project.
2. Definitive Agreement

2.1 The Definitive Agreement will be a Joint Development Agreement (“Definitive
Agreement”) together with all necessary related documentation upon which
WMATA and DEVELOPER mutually agree. The Definitive Agreement will be
prepared initially by WMATA. Both parties commit to complete the Definitive

1
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Agreement so WMATA can present the agreed-upon Definitive Agreement to
its Board for approval within one month of the Board's approval of this Term
Sheet. WMATA and DEVELOPER shall execute the Definitive Agreement
within three (3) business days of Board approval.

2.2 The parties shall attach the above referenced necessary related documentation
to the Definitive Agreement as exhibits. Such exhibits shalf inciude, but not be

limited to:

a) a ground lease agreement (the “Lease”) whereby WMATA will lease (,(} 30\
the Lease Property to the DEVELOPER for an-jnitiala’single term of
sietyninety-nine (80_) years, with: twe—DEVEl:QPERno renewal or|__ Comment[Juzl 'I‘hunmstbeconﬁrmedwnm ]
option period M Gralgit andop ME: Caloe. TS

b) A conditions, covenants and reservations agreement (“CCRs”), to be

recorded among the land records, which will: (i) protect WMATA’s

interests in its tunnel and associated elements and access thereto; and

(il) include transﬂ oriented development covenants.

CCRs ‘which will _control- the - operation and dlsgosmon of. lhe Teta

Pr0|ect after the Lease and any replacement lease ‘providedto-a lender

- -+ Comment [IM3J: OK <" < - )
UA Ecapmint
2.3 The executl of the Lease (“Closing”) will take place no later than six hundred
(600) days after the WMATA Board approves the Definitive Agreement. The
Def nitive A reement shall termmate no later than the Completion of the Total
ith' ing i dedintheCCRsl, =~ - - { Coniment [IMaJiok " 0 )

3. Property to Be Leased To DEVELOPER

3.1 WMATA will lease to DEVELOPER approximately 28,376 square feet of land,
which area is outlined in yellow on Exhibit A and attached hereto (the “Lease
Property”). The land is in three separate parcels: 1) approximately 3,799
square feet in Square 393, Lot 44; 2) approximately 8,621 square feet in
Square 393, Lot 45; and 3) approximately 15,956 square feet in Square 4186,
Lot 31. The Lease Property shall not include those property interests
necessary for protection of WMATA's transit facilities, which include the existing
WMATA tunnel and associated elements.

3.2 DEVELOPER will cause al ellmmar LTA survey and title commitment to  ~ Eingy L Jﬂw to J,o
be prepared within two (2)\ months the effective date of the Definitive

Agreement and the final ALTA survey (assuming a closed public ailey) and title Resecvahons of R a{< .
commitment no later than thirty (30} days before the Closing. 35
2 TJH - ke Sal duacey s‘hw\ of F&CW;‘LJ
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-
/

» Eucr\ji'l'\\ﬂj tce_lﬁw R L,g_mS

d /' [
Kk < Conveeyd .
s or tvulj—}llmﬁ From & Certran pact of Tunng

FOIA CONFIDENTIAL TREATMENT REQUESTED WMATA-INV 008173



4. Project

DEVELOPER will construct improvements on the Lease Property (the “Project”) in
substantially the same configuration shown in Exhibit B and attached hereto, which
configuration includes the Total Pro;ect,in ‘accordance with a project schedule to be

- finalized -and agreed- upon -at the  Closing _in —accordance -with- the Definitive

Agreement. The Project may not be materially changed without WMATA’s written __ - | Comment [3M5]: Perci 1
approval, such approval not to be unreasonably withheld, delayed or conditioned. ﬁ?&g‘;’eﬂgﬁ“‘f’“’.‘*m‘
The Project will consist of: project schedulé s 4
jwassupposed tobe
Developer was niot at

4.1 DEVELOPER improvements (the “DEVELOPER Improvements”) are a somiething that he did not
minimum 100,711 gross FAR square feet including approximately 80,169 gross Tobihg: e Pl
FAR square feet for residential apartment units per District of Columbia
(“District”) approvals and approximately 10,000 gross FAR square feet of
retail/arts use, and approximately 10,542 gross FAR square feet of associated
loading, lobbies, ramps, and residential and retail parking, per District
approvals.

4.2 Assemblage.

a) Adjacent Parcels. An affiliate of DEVELOPER is the contract purchaser
of Lot41 & A&T Lot826 in Square 393, compnsmg approximately
[7,720] square feet of land fronting on 9" Street, NW and located
contiguous to Lot 44 near the southwest comer of the intersection of
9" Street and Florida Avenue, N.W., in the District of Columbia (the
“DEVELOPER Property”). The DEVELOPER Property is outlined in blue
on the attached Exhibit A.
b) Total Project. WMATA and DEVELOPER have agreed to apply to close
the portion of the public alley in Square 393 contiguous to Lots 41, 44 & Kw - uny Wbl Al\t3 d'sm Cos’ts
45 and A&T Lot 826 prior to the Closing so that promptly after the oul” of Sfli Dipos it
Closing, DEVELOPER can resubdivide such Lots and the portion of the ' tf,
closed public alley into a buildable lot of approximately [21,244] square
feet. DEVELOPER is acquiring an interest in the Lease Property to
develop a single, mixed-use, Transit-Oriented Development project on
the combined Lease Properly and DEVELORBER Propery (the “Total
Project”). ﬁ’hw Land Kicor costc 45 e utlpfu/
c) Alley Closing. WMATA will donsent #6 the alley closing priof to Closing,
provided that when the portior\of i#€ public alley is closed, an easement Kw -
will be recorded among the §
portion of the public alley to proveck
Such easement will be terminated pon the post-CIosnng resubdlwsnon
of the relevant land in Square 393 inp a buildable lot. Exhibit A shows
the portion of the closed alley that\ will become part of the Lease

4227935 2WCSR_4227935v2A 62811.0001.5
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T\

dy Co-Tenancy Agreement. At Closing, the parties will execute athe

S aits YMW windows to sell the Total Property for-all cash.to.an unrelated purchaser,
L .

. h tn
?\\ ¥ A0 Taer St R ‘\&(‘L \)
.3 The DEVELOPER Improvéments will be built in a single phase on the Lease

?D-Wdop!,r PAUS ol wsf

EAAQMM I Shh SFQ t{'Or\j { b

Co-Tenancy Agreement, which will govern the operation, management i wm at™
and sale of all the improvements enand the assembled Lots-44-44,-45

; Lease Property and
DEVELOPER Property upon_termination or expiration of the Lease .
without a new lease being obtained by a lender. The Co-Tenancy V\US»LV‘Q
Agreement shall provide, inter alia, after the expiration or termination of 2 w
the Lease-, (i) each owner shall-have an equal vote on the operation and 'D()r(/“‘g
management of the Total Project unless the L.ease is terminated for an

uncured default by the DEVELOPER without a new lease being obtained

- Property in red; the portion that will become part of the
DBEVELOPRER’sDEVELOPER Property is shown in green.

percentage, and (i) WMATA shall have the right during pre-set time e e

by: a lender, : whereupon voting shall " be::prorata - by -ownership [‘,f‘lv'gbmlﬁmttiuﬁlz'ﬁdfk@i finginalk:: ;o

Property as part of the Total Project.

5. Due Diligence

5.1

Lease Property Condition: In the Definitive Agreement, WMATA will provide
knowledge-qualified representations customarily made by WMATA in
transactions of this type, including with respect to title to the Lease Property
and the environmental history or condition of the property. Subject to the
continued accuracy of such representations, and subject further to
DEVELOPER’S Study Period rights as provided herein and satisfaction or
waiver by DEVELOPER of all conditions precedent herein provided,
DEVELOPER will accept its interest in the Lease Property in an “AS IS,
WHERE 1S” condition.

5.2 Study Period: Upon approval and execution of the Term Sheet, WMATA will
grant DEVELOPER a Right of Entry Permit for entry onto the Lease Property,
substantially in the form attached hereto as ExhibitC. DEVELOPER shall
have sixty (60) days from the effective date of the Definitive Agreement to
conduct its due diligence related to the Lease Property (the “Study Period”). If
DEVELOPER, in its sole and exclusive discretion, shall be dissatisfied for any
reason with the results of its Study Period investigations, DEVELOPER shall be
entitled, upon written notice to WMATA delivered not fater than ten (10) days
following expiration of the Study Period, to terminate this Term Sheet and the
Definitive Agreement, whereupon WMATA shall return to DEVELOPER the
entire Security Deposit or the Proposal Security (as defined below), as

4
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applicable, and both DEVELOPER and WMATA shall be relieved of any further
obligations hereunder other than such obligations as shall, pursuant to the
terms hereof or of the Definitive Agreement, expressly survive termination of
this Term Sheet or the Definitive Agreement.

6. Security Deposit
6.1 Within two (2) business days of the execution of the Definitive Agreement, the

DEVELOPER will place with WMATA a cash security deposit in the amount of
| Two, Hundred Fifty Thousand Dollars ($250,000.00), [the “Security Deposit”) to __ - {

secure DEVELOPER'S performance. The DEVELOPER'S Proposal Security "~ (M- Cratam
currently being held by WMATA, in the amount of One Hundred Thousand . Defeted: One
Dollars ($100,000.00), will be applied to the Security Deposit.__ [The {Deteted: 1
DEVELOPER' shall also receive a credit -in  the amount  of: One : Hundred

" Thousand Dollars ($100.000.00) for{added _leqgal, _financial_and related . Roproprr e
-expensegincurred by DEVELOPER (“Expense Credit”), which will be appliedto e— Swlo]ea{" tv preop

the -Security. Deposit.- At Closing, the Capitalized Lease. Payment shall be Docum U\’l' axhown

reduced by the amount of -the Expense Credit and-the: resulting deficienc

($100,000) to the Security Deposit, shall be replenished by.the EL

6.2 The Security Deposit will not be applied to any payments due to WMATA under
the Definitive Agreement.

6.3 The entire Security Deposit shall be forfeited and may be retained by WMATA if
DEVELOPER shall be in default under the Definitive Agreement beyond
applicable notice, cure and grace periods therein provided. In such event, the
Security Deposit may be applied by WMATA in whole or in part to cure such
default. No such application of the Security Deposit shall constitute a waiver of
any such default by DEVELOPER or an election of remedies. If the Security
Deposit is applied in whole or in part as described herein, DEVELOPER shall,
within ten (10) days, increase the Security Deposit by an amount equal to the
amount applied.

6.4 The Security Deposit, less any amounts previously applied in connection with
any breach or default by DEVELOPER and not replenished by DEVELOPER,
shall be refunded to DEVELOPER, with interest accrued, within twenty (20)
business days following the "Completion of the Total Project,” which is hereby
defined as: (i) the issuance of one or more final certificates of occupancy for all
residential apartment units and common areas, including parking; and (i) one
or more “shell’ certificates of occupancy or equivalent for the retail portions of
the Total Project, subject to completion of the tenant improvements for each
unoccupied retail space; and (iii) correction of any damage to WMATA’s
property caused by Developer or its contractors, subcontractors or consultants;

5
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and (iv) satisfaction of all requirements of the WMATA Design Construction
Standards applicable to the DEVELOPER Improvements.

7. Consideration

7.1 Option Fee: The DEVELOPER has previously paid WMATA One Hundred
Thousand Dollars ($100,000.00) as an option fee (the “Option Fee”). The
Option Fee is non-refundable and shall not be applicable to the Lease
Consideration.

7.2 Rent:

a) Pre-Closing Rent. The DEVELOPER shall make quarterly non-
refundable Pre-Closing Rent payments beginning upon the effective
date of the Definitive Agreement. Pre-Closing Rent for the first twelve
(12) months will be $50,000.00 per year, payable in advance in
quarterly instalments of $12,500.00. Pre-Closing Rent will increase to
$65,000.00 per year for the next twelve (12) months. For the
remainder of the Pre-Closing Period, Pre-Closing Rent shall be
$80,000.00 per year._ Pre-Closing Rent shall be prorated for partial
guarters.

b) Capitalized Lease Payment. DEVELOPER shall make a lump sum
initial Capitalized Lease Payment of & — at
[ClesingTwo Million Fifty Thousand . Dollars 2,050,000) at “Closing,
which includes an adjustment for the 99-year versus the 60-vear Lease
term_in the appraisal, less a credit of $100,000 for added expenses
incuired- bv DEVELOPER Th:s payment represents the:entire base

per—amum In no event wnll any part of the Capnahzed Lease Payment
be refunded.
¢) Participation Rent. Participation Rent, at one and a half percent (1.5%)
of Effectlve Gross Income shall be paid to WMATA begmmng at the
arlier: of . the

DEVELOPER's receipt of Effective:Gross. Income or, ‘u
Completion of the Total Project, the amount of Effective Gross: Income

C:O\Jrs FJWJ gq orhom
mTm s option

Comment [IM20J: This mist be confinmied
‘Mr: Grahaitiand/or Mr. Catoe:: © 7%

- - {\Comment [IM11]: sAAMdssision’ . )

DEVELOPER was projected. to receive under the Project Schedule:in n| -

the Definitive Agreement; one percent (1%) shall be unsubordinated to
operating expenses, debt service, member loans, or equity; one-half

6
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(0.5%) shall be paid in accordance with HUD requirements. Any
Participation Rent not paid in a given year shall accumulate interest at
five and eight-tenths percent (5.8%) and be paid from the next annual
cash flow or from Capital Event proceeds prior to any return on, or
return of, equity. At all times during the lnitial-Lease term, the debt
service coverage ratio on any senior loans, other than HUD-insured
senior loans or public subsidies, shall be no less than 1.20:1.00.

d) Capital Event Rent. Capital Events (defined below) shall be permitted .
in accordance with this Section 7.2(d). Whenever a Capital Event what g dq L+0
occurs, the DEVELOPER will make a payment to WMATA (“Capital . M\3
Event Participation”). A “Capital Event” will include, but not be limited  (avoSS '-\»/‘,)
to, any of the following by DEVELOPER: (i) assignments of the
Definitive Agreement or the Lease, (ii) sales or re-financings of
DEVELOPER's Improvements, (jii) other dispositions, transfers, and
conversions that change the membership of the DEVELOPER to
include new members not originally included as of the execution date
of the Definitive Agreement but not including transfers among existin
members, transfers to wholly-owned -entities, intra-family_transfers,
transfers caused by death, transfers- required for the ‘initial debt and
equity of the Total Project before the permanent loan closing ‘and
transfers of interests in publicly traded entities, The Parties agree that__ - - { Comment [3M13]: SAAM decision; Could
Non-Capital Events, which will require WMATA approval, but not gf.g;%;;ﬁ,-is-m‘;;_,,.;_;_“'_.‘1,P e
WMATA monetary participation, also exist and will be defined in the ' ' '
Definitive Agreement. A one-time payment per Capital Event will be
paid to WMATA in an amount equal to ten percent (10%) of any
Adjusted Gross Capital Event Proceeds. Adjusted Gross Capital Event
Proceeds are the gross transaction revenues to DEVELOPER from a
Capital Event, and any affiliated entities receiving income from such a
Capital Event, less the payoff of remaining original debt to construct
the Project secured by DEVELOPER Improvements and repayment of
the original {uity and member loans to DEVELOPER not yet ep%id/ C-;W??

0

’
<ed. to B¢ "
Q

including ar Internal Rate of Return of twenty percent (20%)
confimn DEVELOPER?’s original project debt and equity, within thirty

documentation| confirming such_amounts. Total debt and equity to _,—{'Comme'n’t' [IM14]: Skiouid be “aydii

——————————————————————————————— 'dpcumen'talim'_’ T

finance the Project (amounts paid prior to the subject Capital Event)
will total no more than one hundred percent (100%) of the original total
Project cost, including both hard and soft costs. In no event will -—TB D qg
member loans and equity exceed thirly percent (30%) of development _ F,Ml Strwbace 16D M”m '

costs 1o construct the Project. . +e
ian . Ran h > Eﬂ‘“g"'f.

on-Period-Ren

. - - {:Comment [IM15]: Depénds ontease term ]

4227935 2WCSR 4227935v2A 62811.0001.5

FOIA CONFIDENTIAL TREATMENT REQUESTED WMATA-INV 008178



7.3 Pro Rata Split After Assemblage: The Definifive Agreement and Lease (as
defined in Section 2.1 above) shall lease only the Lease Property, but shall
provide that any Additional Density determination applicable to the Lease
Property, the FEDEVELOPER Improvements><{as: in-Section-4- VA
or-the “Project: {as-defined-in-Sectior

.Commeiit [JM16]: These aré:defined alread

_____________________ {Sec:ionlt.lvandsécn'bnit_ S

land of the Lease Property and the DEVELOPER Property. WMATA’s pro rata
share of the Total Project is 79.0%, subject to the final survey which shall be
attached as an Exhibit to the Definitive Agreement.

7.4 Additional Density: If at any time during the initial—8099-year term, 50 ‘% down A8
DEVELOPER has received approval for additional density over 100,711 gross ;%0[
FAR square feet attributable to the Lease Property, DEVELOPER will adjust/‘ wirted l"’L "een (vt (05)
the Capitalized Lease Paymentiusing the same methodology for calculating the [y Remanng 187 )
Capitalized Lease Payment ith an_adjustment_for_any time between 1he_,,j Comment [IM17]: SAAM = whiat is

Closing and the date the Additional Density is_placed in service. The ST st
measurement of gross FAR square feet shall be the highest amount generated ] —

by the Lease Property, whether used on the Lease Property or not, in (i) any

final zoning approval by the District of Columbia; (ii) building permit approval; or

(iii) an amount approved in any revisions to the building permit prior to issuance

of the final certificates of occupancy. Such additional density adjustments shall

include any gross FAR square feet attributable to portions of the public alley

located between 8" and 9" Streets, NW, which become part of the Lease

Property in the alley closing process.

a) Prior Final Certificate of Occupancy: |If the DEVELOPER receives 'Ha ‘S
all b ‘

approval for additional density prior to receipt of the final certificate of C,L "
occupancy for the Total Project or while a HUD insuranseinsured loan €— angt
remains in place, the additional density Capitalized Lease Payment | amaus j”
adjustment shall be as follows: j
@) An upward adjustment in the Capitalized Lease Payment by
$50/gross FAR square feet for additional density generated by
the Lease Property over 100,711 gross FAR square feet; and
(i) After the additional density consideration in %67.4(a)(i) is
added, a downward adjustment in the Capitalized Lease
Payment by $80/gross FAR square feet for such additional
density generated by the Lease Property which increases the
Project’s affordable housing requirement pursuant to the
District's mandatory Inclusionary Zoning regulations (Chapter 26
of the Zoning Regulations of the District) over 6,414 gross FAR
square feet

4227935IWCSR 4227935v2A 62811.0001.5
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NOTE: WMATA expects to adjust these amounts based on the
relationship of the Capitalized Lease Payment for a period of
years lo the fee simple land value.

b) After Final Certificate of Occupancy: During the term of the Lease, if
HUD insurance no longer remains in place, any densities or unit totals

actually constructed on the DEVELOPER Improvements that are more
than those in effect at receipt of the Final Centificate of Occupancy for
the Project and for which no increase in Capitalized Lease Payment
has been paid, such additional densities or unit totals will require
DEVELOPER to pay additional Capitalized Lease Payment. The
additional Capitalized Lease Payment payments will be determined
through the three-appraiser method, to be defined in the Definitive
Agreement and based on the then-remaining term of the Lease.

7.5 Additional Consideration: The Capitalized Lease Payment, including any
adjustments made under Section 7.4(a) above, shall be increased annually by
five and 8/10ths percent (5.8%) per year from the execution of the Definitive
Agreement, if Closing or Additional Density occurs later than six hundred (600)
days from execution of the Definitive Agreement. No Additional Consideration
increase shall be applied for any delay caused by WMATA under Section 7.6.
If Additional Density occurs after Closing, then only the increase in the
Capitalized Lease Payment for such Additional Density shall be subject to the
5.8% annual increase.

7.6 WMATA Delays: The maximum length of six hundred (600) days to Closing will
be extended for delays caused solely by WMATA actions or failure to act,
including requesting FTA Approval in accordance with Section 8.5 below. Such
extension(s) shall be for the amount of time reasonably necessary to
compensate for the delay caused solely by WMATA, e.g., if such a delay
causes DEVELOPER to miss a planned filing date which results in a one day-
for-one day delay, then the extension shall be measured in days with respect to
that filing date, however, if the filing date is for some action which is only
available in a certain “time window” and the delay causes DEVELOPER to miss
the filing date for such “time window,” then the extension shall be measured in
a period equal to the next available “time window” with respect to that filing
date. In no other event, other than Force Majeure Delays as defined in Section
7.7 below, will Closing be delayed, even though DEVELOPER'’S schedule may
take longer than anticipated.

7.7 Force Majeure Delays: The maximum length of six hundred (600) days to
Closing may be extended for any delays caused by acts of God, terrorism,

2
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casualty, or other events of “force majeure®, as may be further defined and
agreed to in the Definitive Agreement. Such Force Majeure Delays shall be
subject to an increase in the Capitalized Lease Payment, as provided in
Section 7.5 above, in order to maintain the net present value of the Definitive
Agreement and Lease to WMATA. In no event shall the time for Closing be
extended beyond one hundred eighty (180) days due to Force Majeure Delay.

8. Conditions to Definitive Agreement Consummation

If each of the following conditions is not satisfied within the timeframes provided below
therefor, then in such instance, DEVELOPER may terminate this Term Sheet and the
Definitive Agreement upon ten (10) days written notice to WMATA, in which event
WMATA shall return the Security Deposit to DEVELOPER and both DEVELOPER and
WMATA shall be relieved of any further obligations hereunder other than such
obligations as shall, pursuant to the terms hereof or the Definitive Agreement, expressly
survive termination of this Term Sheet or the Definitive Agreement.

8.1 Design Approvals: Within ten (10) days of execution of the Definitive
Agreement and prior to any final submission to the District, DEVELOPER shall
submit to WMATA for its approval a conceptual Total Project site plan in
substantial conformance with Exhibit B, including building elevations and floor
plans (the “WMATA-Approved Site Plan”). The design of the Total Project shall
be oriented in such a manner as to encourage use of WMATA transit facilities
by tenants, residents, customers, and employees (as applicable) travelling to
and from the Lease Property. WMATA shall make all reviews and approvals or
disapprovals of DEVELOPER'S initial submission to WMATA within thirty (30)
days of receipt of such submission by WMATA.

8.2 Study Period: DEVELOPER shall be satisfied, in its sole and exclusive
judgment, with its Study Period inspections in accordance with Section 5.2

above.

8.3 Public Hearing: DEVELOPER acknowledges that WMATA has concluded that
a WMATA Compact Public Hearing is not required for this Project.

8.4 Subsequent Approval: DEVELOPER acknowledges that WMATA will not be
bound by the Definitive Agreement unless and until such Definitive Agreement
is approved by WMATA’s Board of Directors and executed by WMATA.

8.5 FTA Approval: The transaction described herein is subject to Federal Transit
Administration approval (the “FTA Approval’). WMATA will apply for said FTA
Approval within thirty (30) days after full execution of the Definitive Agreement.

3
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The Definitive Agreement will contain appropriate termination provisions to
address the possibility that the FTA may not approve the Definitive Agreement.

8.6 Financing Contingency: DEVELOPER shall have received a commitment for
construction financing from a bank or other lending institution in such amounts,
and upon such terms and conditions, as shall be consistent with the approved
development budget for the Total Project and as shall otherwise be reasonably
satisfactory to DEVELOPER and WMATA.

9. Special Considerations

9.1 Community Contact: Within one hundred twenty (120) days of the execution of
the Definitive Agreement DEVELOPER shall contact the appropriate
community groups in the area as specified by WMATA to apprise such groups
of the Total Project and provide WMATA with a writien report naming each
group contacted, its contact person and phone number, and a brief list of issues
expressed by each group. DEVELOPER’s failure to perform under this
provision will constitute an event of default under the Definitive Agreement.
WMATA will include a list of all such groups as part of the Definitive Agreement.

9.2 Rezoning Approvals: DEVELOPER will be responsible for obtaining alt
entitlements, including, but not limited to, re-zonings, variances, temporary and
permanent alley closings, special exceptions, historic district approvals,
resubdivision, zoning modifications, TDR’s or similar actions relating to the
Lease Property and DEVELOPER Property (collectively, "Approvals") required
to allow construction of the Project on the Lease Property. DEVELOPER will
use commercially reasonable efforts to obtain such entitiements.

a) DEVELOPER will fund any and all costs of the Approvals. WMATA
will not incur any costs in connection with the Approvals either in
the actual Approvals process or for required on-site or ofi-site
improvements or other work. DEVELOPER shall indemnify
WMATA against any such costs.

b) At no expense to WMATA, DEVELOPER also shall be responsible
for, and shall diligently and expeditiously pursue, all necessary
permits and approvals, including, without limitation, land
disturbance permits, building permits, partial alley closing and soil
and erosion control measures as required by the District or any
other local, state, or federal agency having jurisdiction.

¢) WMATA shall cooperate with DEVELOPER in all zoning and other
related Approvals, including the filing of the alley closing
application, lot consolidation/resubdivision application, etc.

4
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d) The resubdivision of the Lease Property-and, the DEVELOPER
Property and the closed portion of the public alleys in Square 393
will not be completed until after Closing.

9.3 Site Plan Approval by the District: DEVELOPER will submit to the applicable
District agency or agencies an Approvals request and an application for District
approval of the WMATA-approved Site Plan, for development of the Lease
Property.

9.4 WMATA Review and Approval of Site Plan: In the event that DEVELOPER
makes any modifications to the Site Plan approved by the District and
previously approved by WMATA (the “Approved Site Plan”), such modifications
will be subject to WMATA’s approval, not to be unreasonably withheld, delayed
or conditioned.

9.5 WMATA Review and Approval of Construction Drawings: WMATA will have the
right to approve or disapprove, and require changes to any of the

improvements on the Lease Property or the DEVELOPER Property that
materially and adversely affect WMATA's operations.  The design and  Safet
construction plans for such improvements will incorporate the most recent 3
revisions of WMATA’s design and construction standards and criteria,
including, without limitation, WMATA's Adjacent Construction Project Manual,

Revision 3, dated December 2008 (collectively, “WMATA Design and
Construction Standards”). If the DEVELOPER commences construction of the
DEVELOPER Improvements within three (3) years of the date of the Definitive
Agreement, the DEVELOPER may use the version of the WMATA Design and
Construction Standards that is in effect on the date of the Definitive Agreement,

without subsequent amendments or revisions, with respect to the Approvals,

the WMATA-approved Site Plan and the design and construction plans for the
DEVELOPER Improvements; otherwise, the most recent versions of the

WMATA Design and Construction Standards, as amended and revised from

time to time, shall be applicable. The Total Project will be reviewed in
accordance with, and must conform to the requirements of, the aforementioned
documents.

9.6 Construction Requirements: DEVELOPER shall cause all of the components of
the DEVELOPER improvements to be constructed by one or more reputable
contractors having a record of successfully constructing similar projects.
Construction of DEVELOPER Improvements shall be insured by one hundred
percent (100%) performance and payment surety bonds with a nationally
recognized corporate surety acceptable to WMATA. Such surety bonds shalil
name WMATA as a co-obligee_unless WMATA is prohibited from*“being so

5
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Capr

9.7
9.8

9.9

named by the FHA lender under the HUD financing utilized by DEVELOPER), __ - {Comment pM1sl:ok. . S

and evidence of such bonds shall be furnished by DEVELOPER to WMATA at
leastien-{10)-days-prierte-Closing.

Interim Improvements: intentionally omitted.
BAacdDC

Guaranty: At the Closing, [BACDGBanneKer or another guarantor reasonabl
acceptable to WMATA will-execute an unconditional guaranty (“Guaranty”) to
WMATA_with the - total liability thereunder -limited 'to. One- Million Dollars
($1,000,000) plus the' cost of enforcing the Guaranty against the guarantor.
The Guaranty will: be: released: by- WMATA.upon the:Completion- of the Total
Project] The Definitive Agreement will include a minimum financial test to be
met by BAGDC:the guarantor which will be 100%-of-the-estimated-costs-of the
i i 1,000,000. The adequacy of security

and need for this Guaranty to be further discussed in the Definitive Agreement.

The Guaranty agreement-will guarantee to WMATA,_subject to the above, the

following:

a) the completion of construction of the DEVELOPER Improvements;

b) the completion of infrastructure required by either the District or
WMATA that is not included in the Site Work;

c) the completion of any demolition and removal of DEVELOPER
Improvements as and when required under the terms of the Definitive
Agreement;

d) the remediation of all hazardous materials as required by the Definitive
Agreement or by applicable laws, courts or govemmental authorities;

e) the required parties maintain the insurance required by WMATA under
the Definitive Agreement; and in the event such insurance is not
maintained and no insurer pays a claim that would have been paid if
such WMATA required insurance had been maintained, the Guarantor
shall indemnify WMATA up to the relevant insurance limit amounts;

f) the restoration of the Lease Property to the condition it was in on the
date of Closing should work cease on the excavation portion of the
project above the Lease Property longer than 30 days; and

g) the timely payment all DEVELOPER obligations under the Definitive
Agreement, including full payment of any increase in the Capitalized
Lease Payment for any Additional Density which increases the
Capitalized Lease Payment after the Closing.

Transit-Oriented Development/Continuing_Transit Orientation: DEVELOPER
will design the DEVELOPER Improvements so as to constitute a Transit-
Oriented Development, and the DEVELOPER Improvements will be maintained

6
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with a Continuing Transit Orientation, as described in FTA Notice of Final
Agency Guidance on the Eligibility of Joint Development Improvements under
Federal Transit Law, which can be found at 72 FR 5788.

9.10 Transit Operations: Neither the construction nor the operation of the Project
will interfere with the safety or operation of WMATA'’s transit facilities.

9.11 Environmental Matters: In the event that DEVELOPER engages in any
excavation on the Lease Property, DEVELOPER shall dispose of any
contaminated excavated materials that DEVELOPER has knowledge of, at
DEVELOPER'S expense, as required by all then-applicable federal and/or
District laws or regulations. DEVELOPER agrees to indemnify and hold
WMATA harmless from any environmental liability or damages, including
attorney’s fees and costs of remediation for which WMATA may become
_responsible as a result of the DEVELOPER’S breach of this covenant.

10. Indemnification

DEVELOPER will indemnify and save harmless WMATA and its respective directors,
officers, employees and agents for all damages and expenses that may arise in
connection with any and all actions taken by DEVELOPER, its contractors,
consultants or agents, or any employee of DEVELOPER, its contractors, consultants
or agents, in connection with its activities under the Definitive Agreement, including
all surveys, tests, investigations, construction, operations on the Lease Property and
other activities. WMATA will have the right to disapprove activities that in WMATA’s
sole judgment could result in injury to WMATA Transit Facilities located under the
Lease Property or breach of any agreement with WMATA, or expose WMATA to any
liability. No consent by WMATA will be interpreted as a waiver by WMATA or
assumption of liability or risk by WMATA. As to all Study Period activities,
DEVELOPER and its consultants who physically alter the Lease Property will be
obligated, at their sole cost and expense, to restore the Lease Property to the similar
condition existing immediately prior to those activities. _Both the Lease and the
CCRs shall contain indemnification of WMATA.

11.Insurance Requirements

DEVELOPER, and each of its consultants, contractors and subcontractors that enter
onto the Lease Property, will maintain at all times, at their sole cost and expense,
insurance coverages and policies to protect each of them and WMATA from claims
that may arise out of activities contemplated by the Definitive Agreement. The
scope and limits of such coverages and policies required by WMATA will be
addressed in the Definitive Agreement.

2
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12.Non-Binding Intent

This Term Sheet will have no binding effect on the parties except that DEVELOPER
shall have the exclusive right to negotiate a Definitive Agreement with WMATA for a
period of one hundred fifty (150) days from the date of this Term Sheet. Any
expenditures undertaken by either party hereto are at its own risk. No contract or
agreement of any sont, preliminary, final or otherwise, is intended to be created by
this Term Sheet, except as described above.
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Washington Metropolitan Area Transnt Authority

600 Fifth Street, NW

Washlngton D.C. 20001
Howard/Flonda Avenue Jomt Development Site Fo]low-up

ot g
v R Shaw-

Dear Mr. Washington:

We are wntlng to respond to certain questions concerning alleged obligations due to the
District of Columbia (the “District”) by Mr. Warren Williams, Jr., Principal of Banneker Ventures
("Banneker")

To our knowledge, Mr. Williams, in-his personal capacity, does.not have any outstanding
financial obligations due to the District, except, for local taxes that may be ~owing but not
overdue. Furthermore, Mr. Williams, in his capacity as a Principal of Banneker, does not have
any outstandmg financial obligations due to the District, except, for local taxes that may be
owing but not overdue. : :

Prior to joining Banneker, Mr. Williams was a co-owner of Levelle, Inc., a company that
operated The Coach & Four Restaurant. (the “Restaurant”) located in The Frank D. Reeves
Municipal Center at 2000 14" Street, NW, Washmgton DC 20009. It is our understanding that
Levelle does not have any outstanding fmanc:al obligations due to the District nor has it ever.
been in arrears to the District under its lease during its more than 10 years of operatlon in this .

- government facility. The only amount that Levelle has ever paid to the District aside fromits

" normal lease payments and any license fees, local taxes or duties was a $100,000 payment
made on January 6, 2005 as part of a settlement agreement and release of certain claims and
cross-claims made between Levelle and the District. The settlement agreement resolved any
disputes between Levelle and the District. At present, Mr. Williams no longer has any interest
in Levelle and Levelle no longer operates the Restaurant. You may confirm that Levelle has
satisfied its obligations related to the lease for the Restaurant.and otherwise by contacting Bill
Rice of the District of Columbia’s Office of Property Management at (202) 724-4400.

- We hope that this clarifies any questions that:WMATA may have regarding financial obligations
due by Mr. Williams, Levelle or any company associated with Mr. Williams to the District.

700 12th Street, NW » Suite 700 « Washington, D.C. 20005 - (202) 667-41 10
814 Thayer Avenue * Suite 300 * Silver Spring, Maryland 20910 « (301) 565-4980
www.bannekerventures.com )
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Should you have any addltlonal questions, please feel free to contact me at (202) 667-4110
(office) or (301) 523-1810 (cell)

Om’a‘r A. Karim

Ce: Wa_rr,eh C. Williams, Jr.
. Guy Flynn, DLA Piper US LLP
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Holland & Knight o

2099 Pennsyivania Avenue, N.W., Suite 100 | Washington, DG 20006 | T 202.955.3000 | F 202.955,5564
Holland & Knight LLP | www.hklaw.com

Kwamina Thomas Williford
(202) 828-1857
kwamina.williford@hklaw.com

April 25, 2011

Via First Class Mail and Email: kthom@wmata.com

Ms. Keysia A. Thom
PARP/Privay Policy Administrator
Washington Metropolitan Area Transit Authority
Office of General Counsel
Washington Metropolitan Area Transit Authori Coe .
600 Fiﬂ%t Street, Ngvo, Y ~ No Final Decicion / Rienty Retron
Washington, DC 20001 ~Deliberative
- oq\) Rilema Wlhhu.w) PW‘N";NQ

RE:  Public Access to Records Policy Request — Shaw-Howard/Florida Avenue Joint
Development Solicitation

Dear Ms. Thom:

Pursuant to the Washington Metropolitan Area Transit Authority Public Access to
Records Policy ("Policy"), which is interpreted and applied consistently with the federal
Freedom of Information Act, 5 U.S.C. Section 522, et seq., and federal practice, I hereby request
a copy of the following documents within the possession, custody or control of the Washington
Metropolitan Area Transit Authority ("WMATA"):

1. Documents related to the selection of a developer for the Shaw-Howard/Florida
Avenue Joint Development Solicitation issued by WMATA on August 24, 2007,
including but not limited to correspondence of WMATA staff, WMATA Board of
Directors and WMATA officers. Deliber steve

2. Documents discussing Banneker Ventures, LL.C and/or Omar Karim, including
but not limited to, comrespondence among WMATA staff, WMATA Board
members and officers, or third parties discussing any Term Sheets, commitment,
agreement or directive. PDeldc-ative

3. Documents to, from or about LaKritz Adler and/or Robb LaKritz, including but
not limited to, correspondence with or among WMATA staff, WMATA Board
members, and officers discussing any Term Sheet, contract, agreement,
arrangement or promise.

whit hepos 1o Bosed Retoeds”, Digo Hos (bbwt
melude Tim Genbiam

Atlanta | Bethesda | Boston | Chicago | Fort Lauderdale | Jacksonville | Lakeland | Los Angeles | Miami | New York
Northern Virginia | Oriando | Portland | San Francisco | Tallahassee | Tampa | Washington, D.C. | West Palm Beach
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Ms. Keysia A. Thom
April 25,2011
Page 2

4. Documents discussing any decision to postpone or discontinue negotiations with
Banneker Ventures, LLC related to the Shaw-Howard/F lorida Avenue Joint
Development Site. Delibecationg

5. Disclosure> form(s) submitted by then-Board Member Jim Graham, pursuant to
Articles ITI(T) and IV of the Standards of Conduct for Members of the WMATA
Board of Directors. Pyf,esclle

6. Documents to or from any WMATA Board member or WMATA staff from or to
any appraiser hired to appraise the value of any portion of the Shaw-Howard
Florida Avenue Joint Development Site. Delibeegtive , But Semy may hove bega Releraed

. For the purpose of this request, unless otherwise indicated, the time period of documents
requested is from January 1, 2008 to December 31, 2010. The term "Shaw-Howard/Florida
Avenue Joint Development Site" refers to the three (3) parcels of land (Parcel 1 — Lot 44, Square
393, 3,799 sq. ft.; Parcel 2 — Lot 45, Square 393, 8,621 sq. ft.; and Parcel 3 — Lot 3 1, Square 416,
15, 956 sq. ft.) located on the 700 and 900 blocks of Florida Avenue, NW, in the District of
Columbia. The term "documents" means any tangible thing upon which information is or has
been stored, recorded or communicated, including, but not limited to: records, letters, notes,
correspondence, graphic or photographic matter, agreements, memoranda, diaries, calendars,
telephone logs, messages, records, tapes, email and other electronically stored materials. Each
draft and each non-identical copy shall be considered a separate document.

If for any reason a document arguably within the scope of this request is withheld as
falling under an exemption covered by Section 6.0 of the Policy, please identify and describe the
document being withheld, the basis for withholding it, and whether any exempt material can be
deleted thereby allowing the document with deleted portions to be provided. We are aware of
our rights to administrative appeal set forth in Section 9.1 of the Policy and are prepared to
pursue them if necessary.

We are willing to pay all reasonable fees related to this request. Please contact me at

(202) 828-1857 or kwamina. williford@hklaw.com if you have any questions concerning this
Public Access to Records Policy request.

Sincerely yours,

HOLLAND & KNIGHT LLP .

iz 7 Wi

wamina Thomas Williford
KTW:aem

cc: Carol O'Keefe, General Counsel, WMATA, via email [cokeefe@wmata.com]

#10292945_v2

- 0
FOIA CONFIDENTIAL TREATMENT REQUESTED WMATA-INV 00819



&gﬁ// -?/c»

&

<& PAE

FOIA CONFIDENTIAL TREATMENT REQUESTED

4;5;\7 %W% e

v’

@ = QMJ?WJ Gt ( o&—z)
@ B rt )
-0 D &/%/Ma«_/ Lo @é@
& o(ﬁmpo coc“wé&( 66 é@‘f«d
{9 7 u;"‘[’?— P S
/ ¢ e /%j/’/uz-»;a/( @ %wét

57727

4

g
"S5

s

A %Jf@/ I

° FTA W&/ Bozce
wéﬁ/iw Yy
T Ve g oo o 4%/00 {Wwﬂu’é“

2%%£i3 Vew PDF

WMATA-INV 008191



zRosalxﬂ)ggett - Florida Avenue-- Board ﬁequests ' - : ] ' ' Page 1] '

From: Rosalyn Doggett ' o ‘ - '
To: C Carol B. O'Keeffe; Nat Bottigheimer - : :
Subject: Florida Avenue- Board Requests

' - Atthe Board's Executive Session on April 24, a number of iterms were requested by the Board with
respect to the Florida Avenue developer selection/term sheet process. As | understood them, they are:

1..Information_on any_ background checks that were done on the teams, specifically mon'ey owed to the
District of Columbia by an individual who is employed by Banneker Ventures. ™~ "~ Co

2. Financial proposals for the projects from each proposer and, in fact, each broposal, presumably as
updated during the course of requests for clarification from WMATA, in interviews and in updates from
teams. ' ' o B

3. Financial statements for each team member, including individuals within firms.

" 4. The process and timing for including Metropolis as a member of thé Banneker team after Donatelli -
dropped out.. ‘ o , : : .

(There was discussion of why the present value of the Banneker offer greatly exceeded the appraisal but
no specific information was requested. There was also discussion of including a disclosure statement in

_ future solicitations. Finally, there was a request for financial information on the proposal being
recommended; this had been prepared but was not distributed). o

On item 1 above, | have requested information from Banneker about the payment of money owed to the -
city and am told it will be sent today. On item 4 above, | can provide the letter requesting that Metropolis .
be included on the Banneker team. ‘ ‘ :

However, | am seeking guidance on two issues.

ltem 2. If we assemble packages on each proposal for each Board member, is there any information that
should be withheld? : : . :

ltem 3. The JDS requests financial statements for firms, and these were included in original proposals or .
‘supplements. Is it appropriate to ask each proposer for individuals' financial statements? | do not believe
that those statements are germane to the selection process. | am also not sure under what

circumstances such statements should be forwarded to Board members.

@ Lfﬂﬁifeu»c;aéa—fw"? éé"”’*““;.-"’i

514"'?\«;4 cc: Joel R. Washingtc;n 5
e 1285 b

| L Sugplese
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@ 7(4@%" Jui .¢,5,4,,.,f«_ W

FOIA CONFIDENTIAL TREATMENT REQUESTED WMATA-INV 008192



Page 1.

| Joshua W. Montague - Fwd: FL Ave.

From: Rosalyn Doggett

To: Joel R. Washington
Date: 11/7/2008 3:43:54 PM
Subject: Fwd: FL Ave

Our economic consultant has manipulated the Florida Avenue pro forma to see what is required to get
both affordable housing and a value equal to or exceeding the net present vaiue (NPV) of the next highest
offeror. By adjusting certain variables within what he thinks is reason, Eric believes that we can still get
the lion's share of what we were to get (except that base rent is $430k instead of $597k). What he shows
is not the only way to skin the cat, but just an example that better conforms to the term sheet. (I haven't
examined it in detail yet.)

>>> <eric.smart@bolansmart.com> 11/7/2008 2:51 PM >>>
Roz

Attached is Omar’s latest proforma with a series of inputs marked by BSA
that are either WMATA requirements and / or possible places for changes
based on reasonable assumptions. Note that a required year one WMATA
rent of $430,000 escalated at 3.0% gets you to approximately the next
highest proposal NPV, including adjusting the next highest proposal to
assume a 2009 contract start date (deferred option payment from 2008 in
earlier modeling).

Eric

Eric Smart, Bolan Smart Associates, Inc.

1250 24th Street, NW, Suite 300, Washington, DC 20037

202-776-7740 (direct), 202-841-2227 (cell), 202-371-1333 (BSA general)
www.bolansmart.com :

CC: Joanne Waszczak; Joshua W. Montague
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The Jazz @ Florida Avenue
Mixed-Use
Apartment and Retail Project

700 & 800 blocks of Fiorida Avenue, NW
Washington, DC 20001

Financial Model

as of 8/21/08
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PROJECT COSTS

LAND COSTS

WMATA Parcels
WMATA - Option Fee
WMATA - Security Deposit

Pre-Development Lease Payments

TOTAL LAND COSTS

HARD COSTS

Residential Units $185 SF
Retail Space $100 SF

$30,000 per space
$30,000 per space

Below-grade parking (Residential)
Below-grade parking (Retail)

Infrastructure Costs

Index to start Q2/2010 4%
Contingency 5%
TOTAL HARD COSTS

SOFT COSTS

Transaction/Leasing Fees
Title Insurance - Lender's Policy $0.60 per $1000 of loan
Surveys

Legal - Term Sheet and Joint Development Agreement

Legal - Partnership Documents

Appraisal Fee

Geotechnical & Environmental

Total Transaction/Leasing Fees

Architectural/MEP, Structural Services

3.00% hard costs
1.00% hard costs
5.00% A/E fees

AJE Fees
Structural Services
Reimburseables

Total Architectural/MEP, Structural Services

Marketing

Marketing Center
Marketing Materials
Media (newspapers, etc.)
Signage

Special Events

Model

Website
Total Marketing

General and Administrative
Development Management
Project Management/Administration

$30,000 mo.
$10,000 mo.

FOIA CONFIDENTIAL TREATMENT REQUESTED

24 mos.
30 mos.

100,000.00

30,479,120.00
1,400,000.00
1,350,000.00
450,000.00
500,000.00
2,164,677.60

1,708,956.00

32,000.00
20,000.00
150,000.00

25,000.00
30,000.00
75,000.00

1,141,582.61
380,527.54
57,079.13

100,000.00
100,000.00
100,000.00

50,000.00
40,000.00
75,000.00
15,000.00

720,000.00
300,000.00

S 000 gets credited?
275,000.00

375,000.00

38,052,753.60

332,000.00

1,579,189.27

480,000.00

Residential

92,167.92
0.00
253,461.78
345,629.70

30,479,120.00
0.00
1,350,000.00
0.00
460,839.60
1,995,138.31
1,5756,109.20
35,860,207.11

29,493.73
18,433.58
138,251.88
23,041.98
27,650.38
69,125.94
305,997.49

1,052,172.94
350,724.31
52,608.65
1,455,505.90

92,167.92
92,167.92
92,167.92

46,083.96
36,867.17
69,125.94
13,825.19
442,406.02

663,609.02
276,503.76

7,832.08
0.00
21,538.22
29,370.30

0.00
1,400,000.00
0
450,000.00
39,160.40
169,539.29
133,846.80
2,192,546.49

2,506.27
1,666.42
11,748.12
1,958.02
2,349.62
5,874.06
26,002.51

89,409.67
29,803.22
4,470.48
123,683.37

7,832.08
7,832.08
7,832.08
3,916.04
3,132.83
5,874.06
1,174.81
37,583.98

56,390.98
23,496.24
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Construction Management $25,000 mo. 18 mos. 450,000.00 414,755.64 35,244.36

Consulting Fees - Retail 100,000.00 0.00 100,000.00
Security 25,000.00 23,041.98 1,958.02
Total General and Administrative 1,595,000.00 1,377,910.40 217,089.60

7 Financing Costs

Construction Period Interest 1,362,279.72 1,362,279.72 0.00
DCHFA Application Fee 0.10% 36,638.00 36,638.00 0.00
DCHFA Construction Monitoring Fee 0.40% 146,552.00 146,552.00 0.00
DCHFA Financing Fee 0.40% 146,552.00 146,552.00 0.00
DCHFA Tax Credit Aliocation Fee 0.10% 36,638.00 36,638.00 0.00
DCHFA Internal, Externat Legal & Consuilting 100,000.00 100,000.00 0.00
Administrative Agent Fee 150,000.00 150,000.00 0.00
Credit Enhancement Fee 0.25% 91,595.00 91,595.00 0.00
Lender Inspection Fees $2,000 mo. 24 mos. 48,000.00 48,000.00 0.00
Transfer & Record Taxes (Construct Loan) 1.45% 531,251.00 489,643.00 41,608.00
Total Financing Costs 2,649,505.72 2,607,897.72 41,608.00

8 Real Estate Taxes
Land ($1.85 per $100) 24 mos. -valuing land at $10M
Total Real Estate Taxes 370,000.00 341,021.30 28,978.70

9  Permit, Utility and Municipal Fees

Permits 2% hard costs x 40% 273,432.96 252,017.47 21,415.49
Water Connection Fee 5,000.00 4,608.40 391.60
Submetering 20,000.00 18,433.58 1,566.42
Tap/Connection Fees 40,000.00 36,867.17 3,132.83
Stormwater Management Fee 20,000.00 18,433.58 1,566.42
Sidewalk Bond 50,000.00 46,083.96 3,916.04
Total Permit, Utility and Municipal Fees 408,432.96 376,444.16 31,988.80

10 Legal and Accounting

Legal - Financing (General) 100,000.00 92,167.92 7,832.08
Legal - Zoning 150,000.00 138,251.88 11,748.12
Legal - General/Retail Leases, etc. 150,000.00 138,251.88 11,748.12
Accounting 100,000.00 92,167.92 7,832.08
Total Legal and Accounting: 500,000.00 460,839.60 39,160.40
11 Retail
Tenant Allowance $50 per SF 658,000.00 0.00 658,000.00
Commissions 6.00% 240,502.20 0.00 240,502.20
Total Retail 898,502.20 0.00 898,502.20

12 Insurance

Builder's Risk (Hard Costs) $0.06 per $100 22,831.65 21,043.46 1,788.19
Builder's Risk (Soft Costs) $0.06 per $100 5,287.58 4,873.45 414.13
Total Insurance 28,119.23 25,916.91 2,202.32

13 Miscellaneous Expenses

FOIA CONFIDENTIAL TREATMENT REQUESTED WMATA-INV 008197



Lease-up Reserves -462,616.31 -426,383.83 -35,232.48

Testing Expenses 150,000.00 138,251.88 11,748.12

Third Party Inspections 100,000.00 92,167.92 7,832.08

Misc Soft Costs & Contingencies 5% soft costs 431,406.65 397,618.54 33,788.12

Total Miscellaneous Expenses 218,790.35 628,038.34 53,368.32

TOTAL SOFT COSTS 9,059,539.74  8,021,977.84  1,500,178.20

TOTAL PROJECT COSTS 47,487,293.34 44,227,814.65  3,722,094.99
1.52%

FOIA CONFIDENTIAL TREATMENT REQUESTED WMATA-INV 008198



SUMMARY

Market 80%
# of Units 115
$ per SF $ 2.85 Monthly 08 doliars $ 2.85
Affordable 20%
# of Units 29
$ per SF $ 1.15 Monthly 08 dollars $ 1.15
Parking
# of spaces 45
$ per space $ 150.00 Monthly 08 dollars $ 150.00
Income Year 1
Market Units $ 3,741,320
Affordable Units $ 377,414
Other Income 2.00% $ 82,375
Parking $ 81,000
Vacancy 5.00% $ (214,105)
Total Income $ 4,068,003
Expenses
WMATA Land Lease % 396,322
Real Estate Taxes (Market) o $ 230,306
Real Estate Taxes (Affordabie) ) 9 28,788
Property insurance $ 40,680
Utilities $ 81,360
Repairs and Maintenance $ 81,360
Property Management $ 244,080
Asset Management $ 40,680
Advertising & Marketing $ 40,680
Professional Fees ] 40,680
General and Administrative - $ 40,680
Total Expenses $ 1,265,617
per unit $ 8,793
NOI $ 2,802,387
Reserves $250 $ 35,985
Cash Flow before Debt Service $ 2,766,401
Debt Service $ 2,710,873
Net Cash Flow Before Taxes $ 55,528
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SUPPORTABLE DEBT CALCULATIONS

Loan
Base Residential NOI (net of reserves) 2,766,401
Base Retail NOI (net of reserves) 351,103
3,117,504

DSCR 1.15
Amount Available for Debt Service 2,710,873 .
Calculation of Loan Constant
Amortization Term 40
Loan Constant 7.40%
Max Supportable Mortgage 36,638,000
Bond Rate 5.60%
DCHFA Fee 0.40%
Trustee Fee 0.05%
GNMA/Freddie Mac Fee 0.25%

Aggregate Rate 6.30%
Loan Constant $0.07
Mortgage Insurance Premium 0.50%
Calculation of Loan Constant 7.40%
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GROUND LEASE AGREEMENT

BETWEEN

WASHINGTON METROPOLITAN AREA TRANSIT
AUTHORITY

AS WMATA

AND

THE JAZZ @ FLORIDA AVENUE LLC

AS DEVELOPER
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GROUND LEASE AGREEMENT

THIS_.GROUND LEASE AGREEMENT (this “Lease”) is entered into as of Oetobes;
——2008 . 200 (the “Effective Date”) by and between
WASHINGTON METROPOLITAN AREA TRANSIT AUTHORITY, a regional body,
corporate and politic, organized pursuant to Public Law 8§9-774, 80 Stat. 1324, Maryland Acts of
General Assembly, Chapter 869-1965; Virginia Acts of Assembly, Chapter 2-1966; and
Resolution of D.C. Board of Commissioners adopted November 15, 1966, having a principal
business address at 600 Fifth Street, NW, Washington, DC 20001 (“WMATA”) and

Developer;The Jazz @ Florida Avenue LLC, a District of Columbia Limited—Tiability

Companylimited liability company having a principal address at
700 _12th Street, N.W., Washington, DC 20005

(“Developer™).
RECITALS

WMATA holds legal title to one or more certam tracts of land comprising approxunately
28,892 square feet located at the intersection of 8™ Street and Florida Ave, NW and 9™ Street and
Florida Ave, NW in the District of Columbia, each as more particularly described in Exhibit A
attached hereto and made a part hereof, collectively defined below as the “Property.”

WHEREAS, WMATA issued a Joint Development Solicitation on June 26, 2007

ursuant to which Developer was selected WMATA as the developer for the joint

development project at the Property, and on , 2008 a term sheet was executed
approyv eveloper and A

WMATA and Developer have entered into a certain Joint Development Agreement dated
as of Oetober— , 20082009 (the “JDA”) with respect to the Property, a copy of
which is attached hereto, and incorporated herein, as Exhibit

Pursuant to and in accordance with the JDA, WMATA desires and has agreed to lease to
Developer, and Developer desires and has agreed to lease from WMATA, portions of the
Property, which portions are collectively defined below as the “Lease Premises”, on the terms
and conditions set forth below (which terms and conditions shall control in the event of any
conflict with these Recitals).

NOW, THEREFORE, in consideration of the agreements, terms, covenants, and
conditions hereinafter set forth, and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties hereby agree as follows.

ARTICLE 1 '
DEFINED TERMS K :
1.1 Capitalized terms in this Lease shall have the meanings set forth in this ARTICLE 1
below.
1.1.1 “AAA Rules” shall have the meaning set forth in Section 24.1.2.
1
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1.1.2 “ADA” shali have the meaning set forth in Section 8.6.

1.1.3 “Adjusted Gross Capital Event Proceeds” shall have the meaning set forth
in Section 5.7.2.
1.14 “Affiliate” means with respect to any Person, any other Person directly or

indirectly Controlling (including but not limited to, all trustees, partners,
members, directors and officers of such Person), Controlled by or under direct
or indirect common Control with such Person.

1.1.5 “Aggrieved Party” shall have the meaning set forth in Section 24.1.

1.1.6 “Agreement” means this Lease by and between WMATA and Developer.

1.1.7 “ALTA” means the American Land Title Association.

1.1.8 “Alternative Dispute Notice” shall have the meaning set forth in Section
24.1.

1.1.9 “Approvals” means all variances, special exceptions, special use permits,

preliminary plans, site plan approvals, platting or replatting approvals,
rezoning approvals, subdivision approvals, or other similar approvals
necessary for the development of the Project on the Lease Premises in
conformity with the terms of the Approved Development Plan.

1.1.10 “Approved Design and Construction Documents” shall have the meaning
set forth in Section 11.6 of the JDA.

1.1.11 “Approved Development Plan” shall mean the Approved Development Plan
for the Lease Premises, as described in Section 7.6.5 of the JDA, and attached
hereto as Exhibit

1.1.12 “Base CPI” shall have the meaning set forth in Section +-1-29-1.1.30.
1.1.13 “Base Rent” shall have the meaning set forth in Article 5.

1.1.14 “Base Developer Improvements” means that portion of the Developer
Improvements consisting of the structural elements, building systems
(electrical, mechanical, plumbing, HVAC, etc.) and the exterior facade
(including the roof and all related systems and installations and all exterior
windows) of the building or buildings shown in the Approved Development
Plan as being located within the Lease Premises, together with any and all
offsite improvements as are associated therewith or otherwise required to
make such improvements to be constructed on the Lease Premises fully
functional. Without limitation of the foregoing, the term Base Developer
Improvements excludes all interior Developer finish work to be performed
within the interior of the building or buildings, and all related building system
connections, interior equipment and fixture installations.

EASTM2209246-142202491.2
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1.1.15 “Business Day” means any day other than a Saturday or Sunday or Federal
holiday or legal holiday in the District of Columbia or the jurisdiction in
which the Lease Premises is located.

1.1.16 “Calendar Year” means each period from and including January 1 through
December 31 during the Term of this Agreement.

1.1.17 “Capital Event” means, except as expressly excluded below, any and all of
the following, whether effected in a single transaction or a series of related
transactions: (a) any sale, assignment, refinancing, transfer, conveyance,
syndication, exchange, hypothecation, or other transaction having an effect
similar to any of the foregoing including, without limitation any Taking (a
“Transfer”) of all or any part of or interest in the Lease Premises, this
Agreement, or any Developer Improvements; (b) the Transfer of all or any
portion of the interest in this Agreement by Developer or; (¢) any Transfer any
ownership interests of Developer; and (d) any other transaction by Developer
with respect to its interest in or to the Lease Premises or any Developer
Improvements that would be characterized as a cap1tal event under “generally
accepted accounting principles. ] ithst

the contrary, Capital Event shall not include (i) takmgs2 or_insurance
proceeds resulting from a casualty; (ii) the initial obtaining of
construction loan financing (or permanent loan financing, if construction

loan financing is not used): (iii) the obtaining of n uity_financin
throu the admission of new or_additional partn member

e €) other forms owners being admitted to velope
includin ndications permitted pursuant to thi se but only to the

—— >  extent the equity so raised is used for capital or operating expenses of the

\ construction _or operation of the Develogér Improvements and is_not
“Too 200 3%0 provided to refinance existing debt or to be paid out to any person or
v entity with an existing ownership interest in, or Control of, Developer;
(iv) the conversion of construction loan financing described in item (ii) to
permanent loan financing, but only to the extent such permanent loan
financing is used to repay construction loan financing and reasonable and

A,Q“( jiated therewith: (v) loan financing obtained b
W\ W‘f\"’/? Developer after initial construction of the Developer Improvements and
\ . used exclusively for the redevelopment, reconstruction, or expansion of
Developer Improvements and reasonable and necessary costs associated
therewith: (vi) any Sublease; (vii) a transfer by a shareholder, partner,
member or owner of Developer as of the Effective Date to_any other
shareholder, partner, member or owner as of the Effective Date; (viii) a
transfer to_a_ spouse in connection with any property settlément
agreement or decree of dissolution of marriage or legal separation; (ix) a
transfer not for value and/or for estate planning purposes of ownership
interests in Developer or in constituent entities of Developer to a member
of the immediate famil ouse, children arents, siblings and
grandchildren) of the transferor or to a trust for the benefit of a member
of the immediate family of the transferor, whether such transfer is the

3
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transfer of a beneficial interest resulting from public trading in the stock
or securiti i i

rities of an entity, where such entity is a corporation whose stock is

traded publicly on a national stock exchange or is traded in the over-the-

counter market and whose price is resularl uoted _in recognized
national quotation services; provided, however, that this exclusion shall
not apply to a single transaction or series of related transactions
undertaken in such quantities that after such transfers to ny_person or
ntity, such person or entitv will have Control of Developer; (xi) a mere
change in the form, method or status of ownershi other than a transfer

of beneficial interests between or among individuals and/or entities

controlled such individuals); provided that this exclusion shall not
apply to a single transaction or series of related transactions undertaken
such that after such transfers to anv person or enti uch_person or
entity will have Control of Developer; and (xiii) a transfer, by sale
assigsnment, o tion of law or otherwise, of control of a majoritv of the
issued and outstanding capital stock of anv corporate tenant of this I ease
or the transfer, by sale, assignment., operation of law of otherwise, of
control of a majority interest in the capital or beneficia ownershi

etermining Control of any non-corporate tenant where the value of this
Lease and the Developer Improvements constitutes less than five percent
(5%) of the assets of the corporate or non-corporate Developer.

result of gift, devise, intestate succession or operation of law; (x) a \

—
3\

Q

1.1.18 “Capital Event Participation Rent” shall have the meaning set forth in

Section 5-%Error! Reference source not found.. Dev, Removed
=Lror: helerence source not found..

Catastrophic Environmental Condition” sha mean th esence on the
eased emises of any Hazardous Materials, discovered after the \
Effective Date, where the presence of the Hazardous Materials will V\

increase the cost of building the Developer Improvements b 10% or

more of the projected construction cost of the Developer Improvements.

1.1.2 HA—S)—“Chénge of Control” means, subject to rights and powers set forth
A in Article 17 hereof, (a) the sale or transfer, in a single transaction or a series
Rt to of related or unrelated transactions, of beneficial ownership of either (i) the

PRty y Controlling membership interests in Developer, (ii) the Controlling
membership interests of the members of the Developer, or (iii) the combined

Lot dbodd ot voting power of Developer’s outstanding Controlling membership interests or
Whdt =2 securities, as the case may be, entitled to vote generally in the election of
managers or directors, as the case may be, (b) the merger or consolidation of
Developer with or into any other entity, or (c) any one or series of related
sales or conveyances to any person or entity of all or substantially all of

Developer’s assets;_in_each case, for items (a) through (c above, onl
p

where such transaction results in a sale, convevance or transfer of a
:/\" ??ontm??mi—ﬁ—iegz in the subi’ect entiE.

EASTW2209240-142202491.2
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Jd. “Commercially Reasonable Best Efforts” means those steps usually,
customarily and fiscally prudent under the circumstances that a real

estate _developer or property owner would take to lawfully achieve

approval of, and construction of, and leasing of improvements similar to
the Developer Improvements. Commercially Reasonable Best Efforts
means _the party timely and diligently taking steps usually and

customarily taken by a real estate developer or property owner seeking
with due diligence to lawfully achieve the objective to which the

articular effort pertains an a to_the Developer under this

Lease, requires that the Developer is using commercially reasonable
efforts in filing all applications and making all appearances, and is
providing_documents, studies and other materials and satisfying such
other requirements required by the applicable ordinance procedures or
otherwise reasonably requested by the _applicable governmental
autherities in_c ction therewith; d 1 is timelv_in it
responses to inquiries of public officials and other interested parties and

deadlines, Developer is procuring such ¢o ent profession

support_as is commercially reasonable to achieve th objective, is
overseeing and is making all pavments associated with such steps and the
achievement of such objective in a timely manner. In determining
whether the above standards have been breached, either party’s failure to

adhere to the foregoing standards in any_si instance shall not be

deemed a breach of that party’s covenant absent a showing of prejudice
to_or material adverse impact on the other party’s overall efforts to
obtain the objective or a willful breach. Notwithstanding the foregoing,
neither party shall be required to commence judicial proceedings,
including appeals, in order to_exercise Commercially Reasonable Best

Efforts.

1.1.22 1121 “Condemnation Costs” shall have the meaning set forth in Section
23.4. K

1.1.23 1122“Construction Approvals” means all governmental approvals and
permits other than the Approvals required in order to commence and complete
the construction of the improvements comprising the Development Project,
including, but not limited to, all required engineering permits and building
permits.

5
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[y
-y
D9
5N

}.—}2—3—“Constructlon Related Obligations” shall have the meaning sct forth
in Section 6.2.

Nﬁ

.
o
(o]
n

+1:24—“Consultants” means all the agents, consultants, contractors,
engineers, surveyors, attorneys and employees retained by Developer for or in
connection with the transaction contemplated by this Agreement.

;

-y
—
(o]
=)}

+125-“Consumer Price Index” shall have the meaning set forth in Section

llﬁ

-
-y
)
~J

+1:26-“Continuing Transit Orientation” shall have the meaning set forth in
Section 8.3.

U:

-
-
]
=]

+127—"“Control”, “Controlled” or “Controllmg means the power—eﬁ—a
Persen, directly or indirectly, to direct

of—propertysthe management andor policies of &Heﬂ&ei—PefseﬂDevelgg
whether through ownership of ¥9’cmg—-seeaﬂaes——-bv—eeamaet——ef

e*cheﬂv&sesecurltles, by contract, or otherwise in accordance with the

owing conditions. One controls a _corporation if one (i) direct or
indirectly has the right to vote more than 50% percent of a class of the
corporation’s voting securities; or (ii) has the power to sell or direct the
sale of more than 50 percent or more of a class of the corporation’s voting

securities. One controls a_general partnership if one has the risht to
receive, upon dissolution, or has contributed ¢ tha r of the
of the partnership. One con a limited partnership if h
ore than 50% of the ownership of the general partnership interests.
One controls _a limited liability compa LC) if (i) for a member-
controlled LIL.C ntrols the majori f the voting interes
onnection with the management of the LL.C; or (ii) for a manager-
controlled LI ne is an elected manager of the LLC, or controls the

election of the LLC’ s manager, One controls a trust if one is a trustee or
managing agent of the trust.

1+3-28-“Covenants, Conditions and Restrictions” shall mean the covenants,
conditions, and restrictions created pursuant to Section 11.17 of the JDA, a
copy of which is attached hereto as Exhibit

;

—
(e
N
o

Hﬁ

-
-
3
=7

+1:29-“CPI Adjustment” means a change in the particular dollar amount
referred to, measured by the cumulative change in the Consumer Price Index
from January 1, 2008]2009] [] ("Base CPI") to January 1 of the Calendar Year
for which such dollar amount is to be determined ("Current CPI"). If the
Current CPI has increased from the Base CPL, such dollar amount shall be
increased, but not decreased, in the same proportion as such increase in the
Consumer Price Index. "Consumer Price Index" shall mean the United States
Department of Labor, Bureau of Labor Statistics, Consumer Price Index -
(CPI-U) Wash.-Balt., DC-MD-VA-WV All Items Nov. 1996=100. If the
manner in which the Consumer Price Index is determined by the Bureau of

;
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Labor Statistics shall be substantially revised, including, without limitation, a
change in the base index year, such adjustment shall be made by the parties in
such revised index as would produce results equivalent, as nearly as possible,
to those which would have been obtained if such manner of determining the
Consumer Price Index had not been so revised. If the Consumer Price Index
shall become unavailable to the public because publication is discontinued, or
otherwise, or if equivalent data is not readily available to enable the parties to
make the calculations referred to herein, then the parties shall substitute
therefor a comparable index based upon changes in the cost of living or
purchasing power of the consumer dollar in the combined Washington, D.C.
greater metropolitan area, published by another governmental agency, or if no
such index shall be available, then a comparable index published by a major
bank or other financial institution, or a university, or a recognized financial

publication.
1.1.31 }130-“Cure Actions” shall have the meaning set forth in Section 18.2.
1.1.32 1331—“Current CPI” shall have the meaning set forth in Section
1.1.33 +132—"“Day or day” means a calendar day except when stated to be
“Business Day”.
1.1.34 11:33-“Default” shall have the meaning set forth in ARTICLE 19.
34—

1.1.35  “Default Rate of Interest” shall mean the-greater-of-(a)-fifieenthree percent
-per-annum-or-(b)-ten-pereent-(10%)-per-anpum-abeve-the-pri ate-o

NPT O

Columbia:3%) per annum.

1.1.36 1135 “Density or Densities” shall have the meaning set forth in Section
3.1.1.

1.1.37 1-1-36—Density Adjustment Rent” shall have the meaning set forth in
Section 5.8.

1.1.38 1137 -“Design and Construction Documents” means the complete et of
design documents and working drawings and specifications for the work to be
designed and constructed under the conditions of this Agreement and the
Lease, including all documents to be submitted to the appropriate
governmental authorities in order to construct the Project. The Design and
Construction Documents shall also include the site plan as well as

EAST2269240-142202491.2
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architectural, structural, electrical, mechanical, sheeting and shoring,
excavation and utility drawings associated with the Project.

1.1.39 13-38—“Designated Representative” shall have the meanings set forth in
Section 28.2.5 and Section 28.3.7.

—y
et
0o
=7

+3139“Developer” shall mean —-ELC;-The Jazz @ Florida
Avenue LLC, a District of Columbia limited liability company formed by
Banneker Ventures, LLG~LLC, a District of Columbia limited liability
company, as managing member and % owner; the—Distriet

:

I

evelonme
CYUIU D10

. o 1.C o
of—GColumbia—limited—lability —company-and as

% owner.

b,
[y
£EN
[y

+1+46—“Developer’s Actual Knowledge” means the actual (and not the
constructive)  collective knowledge of .
Developer represents, however, that is an
individual having knowledge of facts relevant to the matters covered by the
representations and warranties of Developer set forth in this Agreement and to
whom facts and information relevant to the matters covered by such
representations and warranties would be reported in the ordinary course of
business.

:

iling ieations;—making
—stadies—and-other-materials:

satisfying-all-requirements—of applicable-governmental-autherities-and—these

procuring—and—maintaining ¢ petent—protessional-support—oversight—and

¢

O a V2
ct v
o
i

1.1.43 “Development Covenants” means the covenants to be recorded against the
Lease Premises, pursuant to the JDA, at or prior to the Effective Date,
requiring and limiting construction on and use of such parcelfs] to the uses
and improvements specified or to be determined in accordance with the JDA
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and this Lease and reflected in the Approved Development Plan, except only
as approved by WMATA in its sole and absolute discretion. The foregoing
shall be applicable for so long as WMATA is the owner of any interest in or
conducts operations at or from WMATA'’s Residual Property or WMATA'’s
Adjacent Property. Such covenants shall contain provisions for easements for
the use and operation of the Metro Facilities._[[ARE THESE DIFFERENT

FROM THE CCRs?

1.1.44 Development Equity — The direct equity or capital contribution invested
by or in the Developer at any time for the purpose of (i) forming the

eveloper: (ii) negotiating this Lease; (iii) payving all “soft” (includin
without limitation. professional fees and costs) and “hard” development
and construction costs of the Developer Improvements; and (iv) funding

any fees or deposits needed to finance the initial construction of the
Developer Improvements.

1.1.45 1+1-44-Dispute Notice” shall have the meaning set forth in Section 24.1.
1.1.46 +1-45-“Dispute Review Panel” shall have the meaning set forth in Section
24.1.1.
1.1.47 1146 “Effective Date” shall have the meaning set forth in the Preamble.
1.48 1147 “Environmental Laws” means any and all environmental or health

and safety-related laws, regulations, rules, ordinances, orders or determination
of any governmental or judicial authority at the federal, state, or local level, to
the extent applicable to WMATA, Developer or the Lease Premises,
including, but not limited to, the Comprehensive Environmental Response,
Compensation and Liability Act and the Resource Conservation and Recovery
Act.

1.1.49 Equity — Development Equity and Post-Development Equity.

1.1.50 1.1.49 “Fair Market Value” shall mean fair market value determined
pursuant to the provisions of Article 27.

1.1.51 1150 “FAR” means a ratio, the numerator of which is the Gross Floor Area
of all buildings on a lot expressed in square footage and the denominator of
which is the gross area of that lot expressed in square footage.

1.1.52 1.1.51-“FAR Square Feet” means the maximum Gross Floor Area permitted
to be developed consistent with maximum FAR limits within an applicable
zoning classification or pursuant to an applicable Approval, waiver, variance
or the like.

9
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++52-“Final Completion” means the proper and full completion of the entire
Project, including, but not limited to, satisfactory operation of all equipment
and systems, completion or correction of all punch list items, issuance of all
required approvals and certificates by any governmental or quasi-
governmental authorities with jurisdiction over the entire Project (including
final and unconditional certificates of occupancy), delivery of as-built plans
and specifications, removal of all rubbish, tools, scaffolding and surplus
materials from the Project site, correction of all property damage that is the
responsibility of the Developer to WMATA pursuant to the Approved Design
and Construction Documents.é&%ﬂ;&_@%
Developer cannot, in good faith, agree on whether the Project has
achieved Final Completion, then the matter shall be handled pursuant to

the dispute resolution method set forth in Article 24 below. é_,,_____‘ A[?}(

+4:53-“Final Completion Date” means the date established in Exhibit
for Final Completion of the entire Project as the same may be extended
pursuant to the express terms and provisions of this Lease or the JDA.

;

2

:

+3:54-“Financial Statement” shall have the meaning set forth in Section

-
o
i
=

+4:55—“First Leasehold Mortgage” shall have the meaning set forth in
Section 18.1.

+1:56—"First Leasehold Mortgagee” shall have the meaning set forth in
Section 18.1.

+:1:57-“Force Majeure” means any of the following occurrences that do not,
in whole or in part, arise out of a Default of Developer and could not
reasonably have been anticipated or mitigated and are not related to financial
incapacity or related delays of Developer: a strike, civil riot, war, invasion,
fire or other casualty, unavailability of labor or materials, adverse weather
conditions, which occurrences delay or prevent performance by Developer of
a post-Closing construction obligation hereunder. In the event of a Force
Majeure, the Person affected thereby shall be entitled to an increase in the
time for performance equal to the number of days, or portions thereof, that
completion of the activity beyond the dates established in this Agreement is
actually delayed by such Force Majeure. Force Majeure shall not include
delays due to government activity, inactivity, failure to timely respond, or
omission.

BB

++58-“FTA” means the Federal Transit Administration of the United States
Department of Transportation.

:

—y
[y
N
=3

+159-“FTA Project Approval” shall have the meaning set forth in Section
8.4.

:

10
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1:1:60- “Gross Floor Area” means the sum expressed in square feet of the
gross horizontal areas of the several floors of all buildings on a lot, measured
from the exterior faces of exterior walls and from the center lines of walls
separating two buildings, including, but only to the extent included in the
calculation of FAR under applicable Laws, basements, elevator shafts and
stairwells, penthouses, attic space, interior balconies and mezzanines, cellars
and outside balconies.

:

1.1.62 1-1-64“Hazardous Materials” means any and all substances, materials or
wastes that are or become regulated by any local governmental authority, any
state having jurisdiction over the Lease Premises or the United States
Government or otherwise pose a material threat to human health, safety or the
environment. Without limiting the generality of the foregoing, the term
“Hazardous Materials” includes, without limitation, any and all materials,
substances and wastes that are: (a) defined as a “hazardous waste”

% e<

“hazardous material”, “hazardous substance”, “extremely hazardous waste” or

“restricted hazardous waste” under any provision of local, state or federal law,
or (b) petroleum, or (c) asbestos, or (d) polychlorinated biphenyls, or ()
radioactive materials, or (f) designated as a “hazardous substance” pursuant to
Section 311 of the Clean Water Act (33 U.S.C. § 1321) or listed pursuant to
Section 307 of the Clean Water Act (33 U.S.C. § 1317), or (g) defined as a
“hazardous waste” pursuant to Section 1004 of the Resource Conservation and
Recovery Act, (42 U.S.C. § 6903), or (h) defined as a “hazardous substance”
pursuant to Section 101 of the Comprehensive Environmental Response,
Compensation and Liability Act (42 U.S.C. § 9601).

1.1.63  +3-65-“Impositions” means all taxesReal Estate Taxes (other than taxes on
WMATA’s fee simple interest in the Leased Property), assessments, sewer

rents, water meter and water charges, vault charges, excise taxes, levies,
license and permit fees, charges for public utilities and all other charges and

gevemmea%a}—}mpesfﬁeﬂs—ﬁeﬁefal—&ﬂéweeml —efdﬂmw—aﬁe}—exaaeaé%
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i § TL‘ 3 SW[’E’MJ Developer Improvements. Impositions_shall not include any franchise,

4SS Yhe o estate, inheritance, succession, capital levy or transfer tax of the landlord

) ~ ‘7 Fonerd or any income, excess profits or revenue tax, or any other tax assessment.

+D ] as charge or levy upon the rent payable by Developer under this Lease. all to
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1.1.64 +3-67-“Institutional Lender” means any of the following Persons, that is not
an Affiliate of Developer or Guarantor:-previded;-that-such-entityhas-assets
equal-to-at-least-U-S—$500,000,000: (i) any bank, savings institution, trust
company or national banking association, or any wholly-owned subsidiary of
any thereof, acting for its own account or in a fiduciary capacity, (ii) any
charitable foundation, (iii) any insurance company, (iv) any pension,
retirement or profit sharing trust or fund for which any bank, trust company,
national banking association or investment adviser registered under the
Investment Advisers Act of 1940, as amended, is acting as trustee or agent, (V)
any investment company, as defined in the Investment Company Act of 1940,
as amended, (vi) any college or university, (vii) any government, any public
employees, pension or retirement system any other governmental agency
supervising the investment of public funds or (viii) any Real Estate
Investment Trust (“REIT”).

1.1.65 ++-68—“Insurance ObligorsObligor” shall have the meaning set forth in
Section 10.1.

EASTM2209240-142202491.2
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1.1.70—<“JDA” shall have the meaning set forth in the Recitals, and an executed copy
of which is attached hereto as Exhibit and incorporated herein.

-y
-
=
~J

1171 “Land” means all of those certain tracts of land comprising
approximately 28,292 square feet located in the District of Columbia, more
particularly described in Exhibit A attached hereto and made a part hereof and
all rights, privileges and appurtenances pertaining thereto.

|

-
-y
=
(= a}

1172 “Laws” means any federal, state or local constitutions, statutes, codes,
ordinances, regulations, judicial or administrative requirements, rules, orders,
judgments, decrees, injunctions, decisions or other rules of law.

:

—
-
N
NS

1-1:73-“Lease Obligations” shall have the meaning set forth in Section 6.1.

;

[y
-
~X
=]

1-1-74-“Lease Premises” means a portion of the Property, less and except
WMATA'’s Reserved Areas and Interests, depicted and more fully described
in Exhibit as the “Lease Premises” (including all benefits and
appurtenances thereto that are included with the meaning of the term
“Property” as used herein), that shall be leased to Developer by WMATA
subject to and in accordance with the terms of this Agreement.

:

(W
k.
~
-y

1.1-75“TLease Year” shall mean each period of twelve (12) calendar months
during the Term commencing on January 1 and expiring on December 31 of
the same calendar year, except that the first lease year shall commence on the
Effective Date and shall end on December 31 of the same calendar year and
the last lease year shall expire on the date of the expiration of the Term.

:

—
(=
~1
(3]

1.1.76-“Leasehold Interest” shall mean Developer's leasehold interest in the
Lease Premises pursuant and subject to the provisions of this Agreement.

:

1177 “Leasehold Mortgage” shall mean a mortgage or deed of trust or
similar security interest on Developer’s rights and interests under this
Agreement and the Leasehold Interest of Developer hereunder, including
Developer's interest in the Developer Improvements, securing Developer’s
obligations to a Leasehold Mortgagee, including, without limitation, a trust
indenture under which this Agreement shall have been mortgaged or similarly
pledged, any ancillary instruments required by the Leasehold Mortgagee, any
instruments required in connection with a sale-leaseback transaction, and any
mortgage of less than all of the leasehold.

—
-
[~
|F8)

:

[
—y
~J
|

1178 “Leasehold Mortgagee” shall mean an Institutional Lender or-other
lender-approved by-WMATA that is the mortgagee, grantee, party secured, or
beneficiary under any Leasehold Mortgage and the successors and assigns of
such mortgagee, grantee, party secured, or beneficiary, and shall be deemed to
include the trustee under any such Leasehold Mortgage and the successors and
assigns of such trustee.

;

13
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++8+-“Metro Facilities” means all improvements, structures, infrastructure
components, tangible property and areas required in the judgment of
WMATA, for the use, operation, access, maintenance, repair, servicing,
replacement or removal of any and all of the following: structures and
supports, any and all access, parking, operation and service facilities and areas
relating to WMATA’s operations or activities, including, without limitation,
all rail stations (including, without limitation, the Metro Station), tunnels,
rails, tracks, bus stations, bus transfer areas, supervisor kiosks, employee
bathrooms, electric substations, conduits and lines, pedestrian traffic, waiting
and shelter areas, facilities serving persons with disabilities, cooling towers,
chiller plants, vent and fan shafts, bicycle rack and locker areas, and all other
associated facilities notwithstanding that the foregoing may have been
constructed by or at the expense of Developer.

:

[
—y
~J
=Y

1+:1:82—“Metro Station” means the Shaw Howard U rail transit station of
WMATA.

Nﬁ

1.1.77 ++84- “Notice” shall have the meaning set forth in Section 29.5.

1.1.78 ++:85-“Nullification Notice” shall have the meaning set forth in Section 18.2.

1.1.79 +186-“Occupant” means any Person occupying or proposing to occupy any
portion of the Lease Premises under any lease, Sublease, license, sublicense,
occupancy agreement or otherwise.

1.1.80 +387—“Operating Year” shall have the meaning set forth in Section
542511,
1.1.81 ++:88-“Partial Taking” shall have the meaning set forth in Section 23.2.
14
EAST\W2209240-142202491.2

FOIA CONFIDENTIAL TREATMENT REQUESTED WMATA-INV 008223



DLA PIPER 11/4/08 COMMENTS

-
o
b

11-89“Payment and Performance Bond” means the completion, payment
and performance bond required to be provided for the benefit of WMATA in
connection with development of and construction of the Project and as
contemplated by the JDA, this Lease, and the Approved Development Plan.
The applicable Payment and Performance Bond shall be released by WMATA
upon Final Completion of the Project.

ey
-y
Qo
Y]

+3:90—Permitted Exceptions” means those exceptions or conditions
permitted to encumber the title to the Lease Premises in accordance with the
provisions of Section 22.1.

(—y
I
Qe
A N

+3-91-"“Person” means any individual, corporation, limited liability company,
partnership, joint venture, estate, trust, unincorporated association or any other
legal entity, or any federal, state, county or municipal government, or any
bureau, department or agency thereof, and any fiduciary acting in such
capacity on behalf of any of the foregoing.

“Post-Development Equity” means the direct equity or _capital
contribution jnvested by the Developer in the maintenance, capital
improvement or temant build out expenses in the Developer
Improvements at any time and for any reason other than Development
Equity.

1-1-92-“Pre-Stabilization Period Payments” shall mean the Developer’s
payments due to WMATA during the Pre-Stabilization Period, as described in
Section 3.2 of the JDA.

:

!F:
=
n

—y
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-]
N

:

:

+1:93—“Project” means a mixed use development project consisting of a
minimum of $36;644-FAR gross square feet, including not
less than 104 dwelling units, approximately 11,750 gross
square feet of retail/arts use, plus associated residential and retail parking,
estimated at 47___ below-grade spaces to be built-in-a-single-phase on the
Lease Premises.

—y
.
R
=

11+94-Project Concept Plan” means a preliminary plan sheet consistent
with the requirements set forth in Sections 7.6 of the JDA and any additional
requirements set forth in Exhibit , depicting the conceptual program
for the improvements and infrastructure to be constructed in accordance with
the Approved Development Plan, the JDA, and this Agreement including their
locations, uses and densities.

1195 “Project Schedule” shall have the meaning set forth in Section 11.8 of
the JDA.

[y
.
0
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+196-“Property” means the Land and all rights of WMATA relating to the
Land, including without limitation, any right, title and interest of WMATA, if
any, in and to (i) any strips and gores adjacent to the Land and any land lying
in the bed of any street, road, or avenue opened or proposed, in front of or

15
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adjoining the Land, to the center line thereof; and (ii) all of the easements,
rights, privileges, and appurtenances belonging or in any way appertaining to
the Property.

1.1.91 “Qualified Assignee” means a person or enti ho or which is activel

engaged in_the ownership, management, financing, leasing and/or
development of commercial real estate.

1.1.92 “Real Fstate Taxes” means the total of all taxes .and assessments

the leasehold estate and Developer Improvements but not WMATA’s
interest in the underlving fee simple interest) and interests including all
taxes, rates and assessments, general and special, levied or imposed for

ﬁ.a“—i%:g-__%—%
school, public betterment and/or general or local iImprovements, for any

calendar year,

1193 197—“Qualified—Team Reconstruction Activity(ies)” shall have the
meaning set forth in Section 2-2-1-and2.2.2.16.1.

1.1.94 +198Reconstruction-Aetivity(ies)“Rent” shall have the meaning set forth
in Section 16-3:5.2.

1.1.95 +1:99-“RentRepair” shall have the meaning set forth in Section $-2:20.1.1.

L1.96

+1-100-“Repair “Scope of Work” shall have the meaning set forth in Section

1.1.97 1:1:103- “Secure” shall have the meaning set forth in Section 20.1.1.

|

1.1.98 13-104-“Security Deposit” shall have the meaning set forth in Section 4.1.
1.1.99 +4+105—"Senior Leasehold Mortgagee” means the Leaschold Mortgagee
holding the most senior lien against Developer’s interest in the Lease
Premises under this Agreement, or in connection with construction of Base
16
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Developer Improvements, if there is no such lien, then the entity providing
equity or debt financing for such construction.

E
>
=4

11106~ Stabilization” means the Project achieving 9695% occupancy.

-y
(=Y
o
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=
o

1-1-107Sublease” means any lease of any or all of the Lease Premises
and/or Developer Improvements, including a lease, license or other similar
agreement, entered into by Developer with another party for the use or
occupancy by such other party of space on or within the Lease Premises
and/or Developer Improvements.

[w—ry
-
o
=
N

1-1-108-“Subleasehold Mortgage” means a mortgage or deed of trust or other
similar security agreement given or made on a Sublease and the interest of a
Subtenant thereunder, including Subtenant's interest in the Developer
Improvements, and shall be deemed to include a trust indenture under which
the Sublease shall have been mortgaged or similarly pledged. The term
"Subleasehold Mortgage" shall also include any ancillary instruments required
by the Subleasehold Mortgagee, any instruments required in connection with a
sale-lease back transaction, and any mortgage of less than all of the
subleasehold.

5]

11309“Subleasehold Mortgagee” means the mortgagee, grantee, party
secured, or beneficiary under any Subleasehold Mortgage and the successors
and assigns of such mortgagee, grantee, party secured, or beneficiary, and
shall be deemed to include the trustee under any such Subleasehold Mortgage
and the successors and assigns of such trustee.

1.1.104 1+-+110-“Substantial Completion” means for the Lease Premises, the last to
occur of both (1) the date Developer procures all certificates, permits,
approvals and consents with respect to the Project, required under applicable
law for the occupancy and use of the Project and (2) the date when the Project
is sufficiently complete in accordance with the Approved Design and
Construction Documents to allow complete occupancy and utilization of such

Project, for its indicated purpose. I, for any reason, WMATA and the
Developer cannot, in_good faith, agree on whether the Project has vg,
achieved Substantial Completion, then the matter shall be handled / )
pursuant to the dispute resolution method set forth in Article 24 below.
Within_one hundred and twenty (120) days fgllowing Substantial
Completion, Developer shall deliver to WMATA copies of ahrelevant

certificates, permits, approvals and consents—prempt—b;—aﬁer—-&s—feee&p%—e#%he

same-,
1.1.105 11111“Subtenant” means the tenant or licensee under any Sublease.
1.1.106 ++H2-“Taking” means the act of condemnation, exercise of power of
eminent domain or sale in lieu thereof and includes a Partial Taking and a
Total Taking, but shall not include any exactions, dedications, fees, use
17
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restrictions .and the like associated with the Approvals or any grants,
concessions, transfers or undertakings for public purposes that may be
necessary for the development of the Property and required by the Approvals.

1.1.107 ++H3“Temporary Taking” shall have the meaning set forth in Section
23.6.1.

1.1.108  +3-H4“ Term” means the Term as set forth in Section 2.4.

1.1.109 1+3-H5"Title Commitment” shall have the meaning set forth in Section
22.2.

11110 1++-3H6"Title Commitment Issuer” shall have the meaning set forth in
Section 22.2.

1.1.111  3+3-HF“Title Policy” shall have the meaning set forth in Section 22.2.

11112 13-348-“Total Taking” shall have the meaning set forth in Section 23.1.

1.1.113  +-3-H9-“Transaction Documents” means this Agreement, the JDA, any and
all separate right of entry agreements relating to either, the Development
Covenants, the Covenants, Conditions and Restrictions, the Guaranty and the
Payment and Performance Bonds.

1.1.114  +4-420-“Transit-Oriented Development” shall have the meaning set forth in
Section 8.3.

1.1.115  13-421“Use Type” shall have the meaning set forth in Section 3.1.1.

11116 13122 “WMATA” or “WMATA” means the Washington Metropolitan
Area Transit Authority, a regional body, corporate and politic, organized
pursuant to Public Law 89-774, 80 Stat. 1324; Maryland Acts of General
Assembly, Chapter 869-1965; Virginia Acts of Assembly, Chapter 2-1966;
and Resolution of D.C. Board of Commissioners adopted November 15, 1966,
having a principal business address at 600 Fifth Street, NW, Washington, DC
20001.

11117 1-3-123—“WMATA Adjacent Construction Design Manual” means
WMATA’s Adjacent Construction Design Manual, Revision 2, dated April
2006, as amended from time to time.

L1118 11124 “WMATA’s Adjacent Property” means any real estate owned by
WMATA that is adjacent to the Lease Premises, but not including the
WMATA’s Reserved Areas and Interests, or WMATA’s Residual Property.

1.1.11 F1H125-“WMATA Compact” means the Washington Metropolitan Area
Transit Authority Compact, Public Law 89-774, 80 Stat. 1324, as same may
be amended.

18
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11126 “WMATA’s Reserved Areas and Interests” means and includes all
land areas and improvements of or within the Lease Premises required in the
judgment of WMATA reasonably exercised for the exclusive use, operation,
access, maintenance, repair, servicing, replacement or removal of any Metro
Facilities that are reasonably capable of being segregated from other land
areas and improvements of or within the Lease Premises, including, without
limitation, the Metro Station, all other Metro Facilities that are not integrated
into improvements to be constructed by Developer, those additional areas
designated as “WMATA’s Reserved Areas and Interests” as of the Effective

-y
.
|-
o)
=]

Date in Exhibit and those additional areas that are or may be
designated as “WMATA’s Reserved Areas and Interests” in the Approved
Development Plan.

1.1.121 13127 “WMATA’s Residual Property” means and includes both any
portion of the Property owned by WMATA that has not been leased by
Developer and any portion of the Property owned by WMATA that is not to
be leased by Developer.

1.1.122 3129 “Zoning Ordinance” shall have the meaning set forth in Section 3.2.

v

LEASE PREMISES AND TERM

2.1 [PRESUMING THAT STUDY PERIOD IS OCCURRING NOW, PRIOR TO
EFFECTIVE DATE. CONFIRM THIS. ALSO - IS A FINANCING

CONTINGENCY REQUIRED Y THE E_EFFECTI DATE?

Lease Premises WMATA hereby leases the Lease Premises to Developer, and Developer
hereby leases the Lease Premises from WMATA, in accordance with the terms and
conditions of this Lease for the Rent herein reserved to be paid in the amounts and at the

times determined as set forth in this Lease—Sueh-lease-and-any-and-all-development-and

) o
)
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,ﬁq/c-b""'T whether-vertical-erlateral; provided, howeger! that WMATA excepts and reserves
iol ? ol from this demise WMATA’s Reserved Areas and Interests. Upon the request of
N‘ either party hereto, Developer and WMATA agree to negotiate reasonably an
/ﬁt " nb{ ood faith the commercially reasonable terms of a_reciprocal cross easement
agree t. not inconsistent with the WMATA Compact. applicable FTA
requirements _and or other federal or municipal statutes. resul tion nd
0. s, rdinances, and any WMATA public hearing requirements, to permit and facilitate
w ‘7 (re y 7 the entry of each onto the area under the control of the othe construct and
5 oM maintain the Developer Impr vements and the Metro Facilities
22 Material Inducements. The agreement of WMATA to lease the Lease Premises to
Developer is based on the following material agreements and inducements, each of which
are acknowledged by Developer:

22.1 i i
aﬁd—Developer acknowledges that WMATA has entered into th1s Lease on the
basis of its trust and special confidence in Banneker Ventures, LLC, a District

of Columbla limited 11ab111ty company, the@f%et—l;)e—ve}epment—@reup,—gsc—,

Diate % olumb a
H

companyand | |.  Developer represents,
warrants and covenants that Banneker Ventures, LLGBistrict Development
Greapr—]jﬁl—ﬂﬁd—Me&epehs—Dewlopmem—Gempaﬂy—LL@ __and
[ ] has, and shall continue to maintain until
satisfaction of all Lease Obligations, primary and substantial involvement in
the PI‘O_]CCt and performance of the obhgatlons under this Lease—melad}ng

be}ew Further Developer represents, warrants and covenants that until all
obligations of Developer under this Lease are fully satisfied, Developer shall
be under the Control of Banneker Ventures, LLC, Dfstﬂet—Develepmem

2 2> 2

[ I.

E
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The above inducements and agreements are confirmed herein as material obligations of
Developer.

2.3  Confirmation of WMATA’s Unsubordinated Fee Simple Rights. WMATA’s fee
simple right, title, and interest in the Lease Premises, excluding the Developer
Improvements, shall be and remain in WMATA for and during the term of this Lease,
without any subordination whatsoever_[SUBJECT TO LENDER REVIEW]. On the
expiration or other termination of this Lease (by Iapse of time or otherw1se), sole L0

relatmg to a

WM&H—&H@&&H&&%—R{W@!! geloger Imgrovements lg_cated on
the Leased Premises shall remain vested in Developer. On the expiration of the
Lease, provided Developer has not exercised the Extension Option (as defined in
Section 2.4 below), WMATA shall purchase the Developer Improvements from
Developer for Fair Market Value pursuant to_the terms of a purchase and sale
agreement to be agreed upon by the parties within sixty (60) days following the date

of expiration. [OWNERS ROVEMENTS AT END OF LEASE NEED
TO BE DISCUSSED PER PAUL MYERS COMMENTS]|Term.
241 Term. Unless sooner terminated earlier in accordance with the provisions of

this Lease, the term ¢he—“Ferm>>)-of this Lease shall be for a period of sixty

(60) years, commencing on the Effective Date_(the “Term”), with one (1)
option to extend for a period of thirty nine (39) years (the “Extension
Option”).

242 This Lease shall terminate on the first to occur of the following: (a) the end of
the Term of this Lease or (b) as otherwise provided under this Lease,
including, but not limited to, as a result of a Developer’s Default_or
WMATA’s Default, provided that WMATA’s remedies for any such Default,
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and any and all obligations and liabilities of Developer accrued as of or
relating to actions or inactions of Developer prior to the date of termination, or
which this Lease states shall survive the termination hereof (including interest
on any and all of such obligations and liabilities), shall survive any Whyt es
termination of this Lease: ing-contained-inthis Le hoj

i < C1C £ o< 1 FESPe S eaw ‘.. i S 'V /'",‘l'.- f‘D
obligations-under thisLease for a period of thirty (30) days. E— 2 aﬁﬁ 2

2 Q o
S - - o v - 7

243 Developer, at WMATA's request and expense (except as otherwise provided
in this Lease), shall perform such acts and shall execute, acknowledge, and
deliver such documents and instruments as WMATA may reasonably request
to evidence any termination of this Lease and of the rights and interests of
Developer under this Lease and with respect to the Lease Premises.

2.5  Pre-Stabilization Period. The Pre-Stabilization Period commenced upon
(the effective date of the JDA) and shall terminate upon the earlier of Stabilization of the
Project or 4561 months after the Effective Date (the “Pre-Stabilization Period”).

ARTICLE 3
USE OF LEASE PREMISES

3.1 Developer Improvements.

3.1.1 As provided in the Approved Development Plan, Developer shall be obligated
to attempt to construct all of the Developer Improvements to be constructed
on the Lease Premises, which Developer Improvements shall be not less than
the following stated minimum number of units or square feet, as applicable
(such number, the “Density” or “Densities”) for each of the following types of
uses (each, a “Use Type”) to be developed within the Lease Premises:

Use Types Densities
Residential: +04-units
Retail/Arts: H5750-square
feet
Below-grade parking spaces 47

3.2 Developer's Use. Developer, and all Occupants of the Lease Premises, shall use the
Lease Premises, and any Improvements as may exist thereon at any time, solely for those
uses which are permitted under this Lease, the JDA, the Approved Development Plan, the
Covenants, Conditions and Restrictions, the then governing master plan and the District
of Columbia Zoning Regulations (the “Zoning Ordinance”), provided that the aggrepate
of all such uses shall constitute a Transit-Oriented Development.

33 WMATA’s Reserved Areas and Interests. Developer shall have no rights in respect of
the WMATA’s Reserved Areas and Interests or any portion thereof except as expressly

provided in this Lease-_or_in a reciprocal cross easement agreement as described in

Section 2.1. . i
=S wh ’Rt’,ﬁf rece\l Z
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3.4  Compliance with Lease and Certificate of Occupancy. Developer shall not use or
occupy the Lease Premises, Developer Improvements, or any part thereof, for any
unlawful purpose, or in violation of any certificate of occupancy or any of the Covenants,
Conditions and Restrictions. Additionally, Developer shall cause each Occupant to abide
by and to enforce all covenants, conditions and restrictions contained in its Sublease
which are applicable to: (1) activities and conditions that are unsafe, harmful to the Lease
Premises, dangerous or constitute a nuisance, (2) activities that would make void or
voidable any insurance required to be maintained by Developer, (3) compliance with and
violations of any of the Covenants, Conditions or Restrictions and (4) use or occupancy
for any unlawful purpose or in violation of any applicable certificate of occupancy.

ARTICLE 4
SECURITY DEPOSIT

4.1  Security Deposit. Pursuant to the terms of the JDA, WMATA is holding a security
deposit, in the amount of Fwo-Hundred-Fifty Thousand Dollars (the “Security Deposit”)
($250,000:6050,000.00), in cash, as security for the faithful performance of the terms and

conditions of the JDA and this Lease. _Upon WMATA’s receipt of One Hundred
Thousand Dollars 00.000) (*The Proposal curi ") _from Developer ATA

shall refund the Security Deposit to Developer.

42  Release of the Security Deposit. WMATA shall return the Security Deposit_plus
interest earned thereon, pursuant to the terms of the JDA, to Developer within
twentyseven (207) Business Days of WMATA’s receipt of a copy of the Certificate of
Occupancy for the Project.

ARTICLE 5
RENT, FINANCIAL STATEMENTS, AND AUDITS

5.1 Payments. All rent and all other sums owed to WMATA pursuant to this Lease
(collectively, “Rent”) shall be paid by Developer without notice or demand, condition
(including, without limitation, Force Majeure), deduction, offset, or counterclaim.
Payments shall be sent to:

Office of Treasury

Washington Metropohtan Area Transit Authority
600 Fifth Street, NW

Washington, DC 20001

52  Rent. Rent shall include all amounts payable by Developer (whether to WMATA or to
third parties) pursuant to this Lease, whether or not expressly designated in this Lease as
Rent or Additional Rent, including but not limited to Base Rent, Escalation Rent, Density

Adjustment Rent;and Pre-Stabilization Period Payments; Periodic-Base-Reat-Adjustment;
and-Capital Event-Participation-Rent, as such terms are used or defined in this Lease.

53 Base Rent.
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5.3.1 Base Rent péyments shall begin upon the end of the Pre-Stabilization Period.

53.2 Base Rent shall be payable in equal guarterlymonthly installments, in
advance, on January1-April-1; July-1-and-October-tthe first of each lease
yearmonth.

5.4 Initial Base Rent.

54.1 Within fourteen (14) calendar days of the end of the Pre-Stabilization Period,
Developer shall pay to WMATA the first guarterlymonthly installment of the
Base Rent, in the amount of $149,250.00:12,500.00. The date payment is A/H,
received will be the “Base Rent Effective Date”. "

54.2 The Base Rent for the first year following the Base Rent Effective Date shall
be an annual amount equal to EiveOne Hundred Ninety-SevenFifty Thousand
Dollars ($597:600-00150,000). :

5.5 Escalation Rent.

55.1 Escalation Factor. Commencing on the first (1%) anniversary of the Base
Rent Effective Date, and continuing on each anniversary of the Base Rent
Effective Date thereafter, Base Rent shall be increased annually (but never
decreased), in accordance with the terms in this Section 5.5. In no event will
any Base Rent-payment be less than the Base Rent payment for the preceding
year.

552 Initial Escalation Factor. Commencing on the first (1**) anniversary of the
~ Base Rent Effective Date, and continuing through the tenth (10" anniversary
of the Base Rent Effective Date, Base Rent shall be increased annually (but
never decreased) by one and one-half percent (1.5%) over the previous year’s
Base Rent.

553 Subsequent Escalation Factor. Commencing on the eleventh (1 l'h)
anniversary of the Base Rent Effective Date, and continuing thereafter, except
as determined under this Lease, Base Rent shall be increased annually (but
never decreased) by one and three hundredths percent (3103 %) over the
previous year’s Base Rent.

5.6  Periodie-Base Rent-Adjustment—Reserved.
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5.7 Gapital-Event-Participation-Rent:Reserved. —Upon-the-oceurrence-of-a-Capital Event;
: :

paid-additienal- Base Rent-pursuant-to-this-sectionthen-upon-commencement
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o
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5:9-Conversion to Calendar Year Computations. If the Base Rent Effective Date is
not on the first (1st) day of January, as of the beginning of the Lease Year following the
execution of this Lease, all periodic payments of rent and similar amounts to WMATA
(and any investigations or audits by WMATA related thereto) shall be on a calendar year

basis, with any quarterlymonthly payments due being payable in advance on Januery—1;

Apﬂl—%—&&%%d—@e{ebef—}—mg first of each month. Any amounts due WMATA for
the period prior to the first quarterlymonthly due date shall be prorated and paid in

advance to the next quarterlymonthly payment date. For the last year of the term of this
Lease which does not end on December 31, whether by expiration of the term of this
Lease or otherwise, all rent or similar amounts owed by Developer to WMATA shall be
pro rated to the actual date of termination.

A

may—meuré——l—i——Re—charactenzmg Income or Expenses Developer shall not re-
characterize rents, fees, receipts, revenues, or costs of managing, leasing, licensing,
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servicing, or operating the Lease Premises or Developer Improvements so as to result in a
diminution of the Rent payable to WMATA.

EAST2209240-142202491.2
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Reserved.

I!‘

ARTICLE 6
TRIPLE NET LEASE; ADDITIONAL RENT

6.1  Triple Net Lease. Developer acknowledges and agrees that this Lease is intended by the
parties to yield to WMATA irrevocably and unconditionally the Rent as and when due
hereunder absolutely free or net of all expenses, costs, charges, liabilities, obligations,
claims, demands, fees, fines, penalties, taxes, premiums, interest and other sums, which
are in any manner associated with this Lease and the development, subleasing,
construction, operation, use, management, insuring, protecting, repairing, maintaining or
replacing of the Lease Premises, of whatever kind or nature, however characterized,
foreseeable or unforeseeable, ordinary or extraordinary, and whether or not expressly
identified in this Lease as an obligation or liability of Developer (unless expressly

 identified as an obligation of WMATA), all of which such payment and performance
obligations and liabilities (collectively, the “Lease Obligations™) shall be paid and
performed by Developer, as and when due, without notice, demand, condition, offset,
deduction or counterclaim.

6.2 Construction Related Obligations. The Lease Obligations include, without limitation,
payment and performance of all obligations incurred by or for the benefit of Developer or
any Occupant for or in connection with the demgn permitting, contracting, construction,
development, installation, and placing into service of the Developer Improvements in
accordance with the requirements of the Approved Development Plan and otherwise as
set forth in this Lease (collectively, the “Construction Related Obligations™).

ARTICLE 7
PAYMENT OF TAXES, ASSESSMENTS, ETC.

7.1 Developer's Obligation to Pay Impositions.

7.1.1 Following receipt of written invoices, Developer shall pay or cause to be
g La7,_/-? paid all Impositions before any fine, penalty, interest or cost may be added
From

thereto or become due or be imposed by operation of law for the nonpayment.

7.2 Payment of Impositions in Installments.
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7.2.1 If by law, any Imposition may be paid in installments (regardless whether
interest shall accrue on the unpaid balance of such Imposition), Developer
may exercise the option to pay timely the Imposition and any accrued interest
on the unpaid balance in installments. Those installments which are to
become due and payable after the expiration or sooner termination of the
Term, but which relate to a fiscal period fully included in the Term, shall be
paid in full by Developer at or before the expiration or sooner termination of
the Term.

7.2.2 Any Imposition which relates to a fiscal period partly occurring within the
Term of this Lease and partly occurring prior to or after the expiration of the
Term, shall be adjusted between WMATA and Developer. Developer shall
pay only that portion of such Imposition which relates to that part of the fiscal
period included in the Term. WMATA, subject to any exemption to which it
may be entitled, shall pay such Impositions as would otherwise be payable by
a non-tax-exempt owner, Developer or operator of the Lease Premises after
the expiration of the Term, and WMATA retains the right to contest the
payment of such Impositions.

7.3 Challenge to Impositions. Developer shall have the right, but not the obligation, to
contest the amount or validity, in whole or in part, of any Imposition, by appropriate
proceedings diligently conducted in good faith, but only after payment, or securing
payment as permitted under Laws, of such Imposition. However, if such payment or
securing payment, whether under protest or otherwise, would operate as a bar of such
contest or interfere materially with the prosecution thereof, Developer may postpone or
defer payment or securing payment of such Imposition if:

7.3.1 Neither the Developer Improvements and/or the Lease Premises, nor any part
thereof, would by reason of such postponement or deferment be in danger of
being forfeited or lost; and

7.3.2. Neither WMATA nor any officer, director or employee of WMATA would be
in jeopardy of incurring any payment obligation whatsoever, nor of receiving
any fine, penalty or other sanction (civil or criminal) nor would any such fine,
penalty or sanction be applied to the Lease Premises or become a lien or
charge applicable thereto as a result of such delay (unless in the case of
imposition of a civil fine or money penalty only, Developer includes such
amount in the escrow provided for in Section 7.3.3); and

7.3.3 Developer establishes an escrow account with a sound and recognized
financial institution, or deposits a bond or other security (with an obligor ‘and
containing such terms both as are reasonably approved by WMATA) with
thea Title Company_selected by Developer, in the amount so contested and
unpaid, together with all interest and penalties in connection therewith, and all
charges that would be assessed against or become a charge on any or all of
WMATA, any employee of WMATA, the Lease Premises, or the Developer
Improvements, or any part thereof, if Developer were to be unsuccessful in
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such proceedings. Upon the termination of any such proceedings, Developer,
from the proceeds of such escrow account, deposit, and, as necessary to effect
full payment, from any other source, shall pay the amount of such Imposition
or part thereof, if any, as finally determined in such proceedings to be owing
by Developer, together with all costs and fees, including attorney's fees,
incurred by Developer, interest, penalties and any other liability imposed in
connection therewith, and any amount referred to in Section 7.3, and upon
such full payment, Developer shall be entitled to immediate return of any
remaining escrow proceeds or deposits. The provisions of this Section and the
establishment of an escrow account or deposit are not intended by the parties
to create any rights or third-party beneficiary rights in a non-party to this
Lease in the escrow account monies or deposits, nor are they intended to limit
Developer’s obligations for payment of any Impositions that are determined to
be due.

74  WMATA Not Required to Join Developer Challenge’s to Impositions. WMATA
shall not be required to join in any proceedings referred to in Section 7.3 unless the
provisions of any law, rule or regulation at the time in effect shall require that such
proceedings be brought by or in the underlying fee owner's name. In such an event,
WMATA mayshall join in such proceedings or permit the same to be brought in
WMATA's name. WMATA shall not be subjected to any liability for the payment of any
fees, including attorney's fees, costs and expenses in connection with such proceedings.
Developer hereby indemnifies and holds WMATA harmless from and against any loss,
cost, damage, claim, demand or expense, including reasonable attorney's fees, costs and
expenses -resulting from or connected with any proceedings undertaken by Developer
pursuant to this Article 7 or instituted against or in respect of any failure by Developer to
pay, as and when due, any Imposition. ‘

7.5  Evidence of Payment of Impositions. Developer shall furnish WMATA with
satisfactory evidence of the payment of any Imposition required hereby to be paid by
Developer. All indemnity and payment obligations of Developer under this Article 7
shall survive the expiration or any earlier termination of the Term of this Lease_for a

period of thirty (30) days.

7.6 . Acknowledgment of Tax-Exempt Status. Developer acknowledges that WMATA is a
tax-exempt entity and agrees that WMATA shall not be responsible for the payment of
any taxes or Impositions relating to this Lease or the transactions contemplated by this
Lease or the other Transaction Documents. Any and all taxes and other Impositions
resulting solely from any and all activities of Developer shall be its sole responsibility
and obligation and not that of WMATA. From and after the Effective Date, other than
such Impositions as WMATA has routinely paid and is legally required to pay with
respect to the Property on and before the Effective Date, Developer ¢and aet-WMATA)
shall each be responsible for the-payment_of half (50%) of any and all taxes and
Impositions, including, without limitation, real-estate-taxesReal Estate Taxes (other

- than taxes on WMATA’s fee simple interest in the L eased Property), relating to the

Lease Premises_following Developer’s receipt of a written invoice from the
appropriate governmental authority.

~3
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ARTICLE 8
COMPLIANCE WITH LAWS AND FTA APPROVAL

8.1 Developer’s General Compliance with Laws. Developer, at its sole cost, risk, and
expense, shall comply with all Laws to which Developer is subject regarding the Lease
Premises or the Developer Improvements and Developer’s use and operation thereof,
shall include in each Occupant’s Sublease, license agreement, or other occupancy
agreement the requirement that such occupancy shall comply with all Laws to which such
occupancy may be subject, and shall require any Occupant(s) of the Lease Premises to
comply with all Laws to which such Occupant(s) may be subject. In that connection,
Developer shall make or cause to be made such repairs, replacements, alterations, and
improvements from time to time as may be required to make the Lease Premises or the
Developer Improvements comply with Laws. Developer agrees that due to the length of
the Term, changes in Laws may from time to time require alterations, improvements, and
upgrades to the Lease Premises or the Developer Improvements, and that significant
capital expenditures may be required in any such event and that Developer shall be solely
responsible for the costs and expenses relating thereto.

8.2  Right to Contest.

8.2.1 -WMATA shall have the right but not the obligation, at its sole cost, to contest

_ the application or validity, in whole or in part, of any Law purported to be

applied to the Lease Premises or Developer Improvements or any part thereof

during the Term of this Lease, by appropriate proceedings diligently

conducted in good faith, and Developer may participate therein. No such

contest shall diminish, abrogate or affect to the detriment of Developer any of
WMATA’s obligations under this Lease.

822 Developer shall have the right but not the obligation, at its sole cost, to contest
the application or validity, in whole or in part, of any Law purported to be
applied to the Lease Premises or Developer Improvements or any part thereof
during the Term of this Lease, by appropriate proceedings diligently
conducted in good faith, and WMATA may participate therein. No such
contest shall diminish, abrogate or affect to the detriment of WMATA any of
Developer’s obligations under this Lease.

823 No contest shall be allowed to be conducted by either WMATA or Developer
. that, by reason of such contest or any non-compliance, may: (a) cause any
portion of the Lease Premises or any interest of WMATA or Developer
therein to be in danger of being forfeited or lost; or (b) place any party to this
Lease, or any officer, director, member, partner, or employee of such party, in
jeopardy of receiving any fine, penalty, or other sanction (civil or criminal).

83  Transit-Oriented Development. In accordance with FTA requirements (including,
without limitation, FTA Circular 9300. 1A, Appendix B), Developer warrants and
covenants that the Project to be designed and to be constructed on the Lease Premises
shall constitute a "Transit-Oriented Development”. In addition, Developer warrants and
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covenants that it shall maintain a "Continuing Transit Orientation" each as defined below.
The requirements of this Section shall be among the Covenants, Conditions and
Restrictions. Developer and its heirs, successors and assigns shall cause the Lease
Premises at all times to maintain a "Continuing Transit Orientation" for so long as a
metrorail station is open and in operation on or about the Property or any WMATA’s
Adjacent Property, (or to the extent required by FTA regulations or other applicable
Laws) within reasonable proximity thereof. The terms "Transit-Oriented Development"
and "Continuing Transit Orientation" mean respectively, as applicable to design and
construction of the Project and as to its subsequent maintenance and operation,
satisfaction of each of the following, each as reasonably determined by WMATA: (a)
provision of convenient pedestrian and vehicular access to a tramsit station; (b)
incorporation of private investment and office, commercial or residential development;

(c) design which enhances the effectiveness of a mass transit project and is physically or
functionally related to the mass transit project; and (d) creation of non-vehicular capital
improvements that are designed to result in increased transit usage.

8.4  FTA Project Approval. WMATA and Developer acknowledge that the Project is
subject to approval by the FTA (“FTA Project Approval”). WMATA shall apply for
said FTA Project Approval within thi 30) days after full execution of the JDA.

WMATA acknowledges that the maximum length of the Pre-Stabilization Period

will be extended, on a day-for-day basis, for delays caused by WMATA actions or
failure to act, including obtaining FTA Approval.

8.5  Disclaimer. WMATA shall have no obligation to make any change, demolition or
1mprovement of or to the Lease Premlses, SALMAJA—s—Re—s&eMPfepeﬁy—W#PArS

rty—including without limitation, to
comply w1th Apphcable Laws except as expressly set forth in this Lease.

8.6  Americans with Disabilities Act. All improvements constructed by Developer on the
Lease Premises shall comply with Title II and III of the Americans With Disabilities Act,
42 U.S.C. 12101, et seq., as amended, and any regulations promulgated thereunder
("ADA"), to the extent applicable. If as a result of such improvements, or any subsequent
alteration, addition or modification thereto, ADA-related improvements to the Metro
Station or any Metro Facilities are required, Developer shall be solely responsible for the
cost of all such 1mprovements and shall pay or reimburse WMATA for all such costs on
demand. :

87  Use of WMATA Compact. Developer understands and agrees that in no event shall
Developer claim or assert for its own benefit, or attempt to claim or assert, an exemption
or immunity available to WMATA under the Washington Metropolitan Area Transit
Authority Compact, Public Law 89-774, 80 Stat. 1324, as same may be amended (the
“WMATA Compact”). ’

8.8  Noise and Vibrations. No claims shall be made by Developer against WMATA arising
from noise or vibration caused from WMATA’s operation of the Metro Station or any
Metro Facilities. A provision to this effect shall be included in all Subleases entered into
by Developer.
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8.9  No Interference. Developer shall not interfere or permit any interference with any of
WMATA’s operations or the free flow of pedestrian traffic to and from the Metro
Station, Metro Facilities, or the WMATA’s Reserved Areas and Interests. Developer
shall not conduct or permit any activities to be conducted that would interfere with or
diminish WMATA’s ability to realize transit revenues in, on or about the Property.

8.10 Officials Not To Benefit.

8.10.1 No member (i.e., Representative or Senator) of, or delegate to Congress, or
any similar official, or any member of such person’s family, shall be admitted
to any share or part of this Lease, or to any benefit that may arise therefrom;
but this provision shall not apply if this Lease is made with a corporation or
other entity with which such official or family member has only a de minimis
(in WMATA’s sole opinion) contractual or ownership interest. Developer and
any Consultant warrants, represents, and agrees that as of the date of this
Lease, no person described in this Subparagraph, nor any entity with which
such person is affiliated, has any such interest in Developer or any Consultant.
Developer and any Consultant shall forthwith deliver written notice to
WMATA of any breach of the foregoing warranty, representation, and
agreement, and shall make reasonable inquiries from time to time to determine
whether any such breach has occurred.

8.10.2 No member, officer, or employee of WMATA or of a local public body
during his/her tenure or one year thereafter shall have any interest, direct or
indirect, in this Lease.

8.11 Gratuities. In connection with this Lease, or any amendments or modifications thereto,
the giving of, or offering to give, gratuities (in the form of entertainment, gifts or
otherwise) by the Developer or any Consultant, or any agent, representative, or other
person deemed to be acting on behalf of the Developer or any Consultant, or any
contractor, subcontractor or supplier furnishing material to or performing work under this
Lease, or any agent, representative or other person deemed to be acting on behalf of such
supplier or subcontractor, to any director, officer or employee of WMATA, or to any
director, officer, employee or agent of any of WMATA’s agents, consultants or
representatives, with a view toward securing an agreement or securing favorable
treatment with respect to the awarding or amending, or the making of any determinations
with respect to performance under this Lease or any agreement that will be negotiated, is
expressly forbidden. The terms of this Section shall be strictly construed and enforced in
the event of violation hereto.

ARTICLE 9
ENVIRONMENTAL MATTERS
9.1 WMATA'’s Covenants.
34
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[NEED _WMATA  REPRESENTATION _ REGARDING _THE
ENVIRONMENTAL HISTORY AND ONDITION OF THE

PROPERTY PER 5.1 OF LETTER OF INTENT

:

E

9-1-1-Subject to the remaining provisions of this Article 9, WMATA shall be
solely responsible for compliance of the WMATA’s Reserved Areas and
Interests with all Laws relating to Hazardous Materials. As between
WMATA and Developer, nothing in this Lease shall be deemed (1) to prevent
the entry and parking of motor vehicles carrying flammable liquids solely for
the purpose of their own propulsion, (2) to prohibit storage and use on
WMATA’s Reserved Areas and Interests of any liquid or material typically
used in the construction, operation or maintenance of facilities of the type
comprising Metro Facilities, or (3) to prohibit storage and use on the
WMATA'’s Reserved Areas and Interests, in accordance with the requirements
of applicable Environmental Law, of any Hazardous Material by any occupant
of WMATA’s Reserved Areas and Interests in connection with the conduct of
its business.

NS
(Y
W

:

9:3:2-During the Term of this Lease, WMATA shall notify Developer
promptly upon receiving notice (whether from a governmental authority or
any other Person) with respect to, or becoming actually aware of, any release,
on or from WMATA’s Reserved Areas and Interests of any Hazardous
Material in violation of applicable Law affecting the Lease Premises.

9.14 TA hereby agrees to indemnify, defend and hold Developer
harmless and against and all loss, cost, liabili age
ense which Developer incu ustain or which be asserted
Trn ;ﬂ&mm Fientum ,'g against Developer by reason of any liability Developer may incur for

clean-up, restoration costs, fines, or penalties resulting from WMéTA’

um-i‘/vr,p —+o Profohms breach of the covenants contained in this Article 9 or from ielation.
wars Controtled U2y _Law relating to Hazardous Materials
=Ry # i T

WMATA’s Residual _Pro v, WMATA’s djace Pro y_or
Fr "IP“J‘"‘) WMATA’s Reserved Areas and Interests occurring after the Kffective

Date of this Lease.
9.2  Developer’s Covenants.

9.2.1 During the Term of this Lease, Developer shall be solely responsible for
compliance of the Lease Premises, the Developer Improvements and the
activities thereon of Developer, Occupants and all third parties (other than
those of WMATA, its employees, agents and contractors) with all. Laws
relating to Hazardous Materials. Developer shall not install, use, generate,
store, transport or dispose of any Hazardous Material, on, below or about the
Lease Premises or the Developer Improvements or suffer the same to occur
(other than by WMATA, its employees, agents and contractors), except only,
in accordance with the requirements of applicable Environmental Laws.
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922 Developer shall notify WMATA promptly upon receiving notice (whether
from a governmental authority or any other person) with respect to, or
becoming actually aware of, any release, on or from the Lease Premises or the
Developer Improvements of any Hazardous Material during the Term of this
Lease, in violation of applicable Law.

9.2.3 Developer hereby agrees to indemnify, defend and hold WMATA harmless
from and against any and all loss, cost, liability, damage or expense which
WMATA may incur or sustain or which may be asserted against WMATA by
reason of any liability WMATA may incur for clean-up, restoration costs,
fines, or penalties resulting from Developer’s breach of the covenants
contained in this Article 9 or from the violation of any Law relating to
Hazardous Materials released on or from the Lease Premises occurring after
the Effective Date of this Lease.

924 3 :
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9.2.5 The provisions of this Section 9.2 shall survive the expiration or any earlier

termination of the Term.
ARTICLE 10
INSURANCE REQUIREMENTS
10.1  Scope and Limits of Required Insurance Coverage. Beginning on the Effective Date
and throughout the Term of this Lease, Developer and-each—of-its—contractors—and
cubeontractare and aveiry Parcan Airantiz an mdirectlss emploved hie anv_of theons nand
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Obligersor Developer’s general contractor, as applicable (the nsurance Obligor™),

shall procure and at all times maintain without interruption, at its and-their-sole cost and

expense, insurance coverage and policies to protect each of WMATA and the Insurance
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ObligersDeveloper and all of their respective officers, directors, agents, and employees,
from claims set forth below which may arise out of or result from activities contemplated
by this Lease and the other Transaction Documents by any—and-all-ef-the Insurance
ObligersQbligor, such coverage and policies having the scope and limits not less than as
set forth below:

10.1.1 General Liability Insurance. One or more commercial general liability
insurance policies issued to and covering the liability of the Insurance
ObligersObligor for all activities and obligations under or in connection with
this Lease and the other Transaction Documents. Such coverage shall include,
without limitation, completed operations and contractual liability insurance,
explosion, collapse and underground liability coverage of not less than the
following limits:

10.1.1.1 Personal Injury and Property Damage Liability for Non-
Construction Activities and Obligations: $5,000,000 Combined
Single Limit Each Occurrence.

10.1.1.2 Personal Injury and Property Damage Liability for Construction
Activities and Obligations: $10,000,000 Combined Single Limit

Each Occurrence.

10.1.2 Commercial Property Insurance. One or more special form insurance R 2
policies, which in the aggregate cover one hundred twesnty-percent (126100%)
of the full replacement cost of all Improvements on the Property.

10.1.3 Builder’s Risk Coverage. To the extent not fully covered by the policies
required under subsection 10.1.1, one or more policies of builder’s risk
insurance on the Improvements, buildings and materials, equipment and
supplies on or about the Lease Premises that have been or are to be
incorporated into the Project. Such insurance shall also include those Project
materials, equipment, and supplies owned by WMATA and stored off-site.
This insurance shall include the interests of WMATA and the Insurance
ObligersObligor. Such insurance shall be written on a replacement cost basis
and shall afford coverage at least equivalent to an “all-risk” builder’s risk
policy form as customarily defined within the insurance industry. One or
more insurance policies in such amounts as shall be reasonably required by
WMATA in respect of all construction, installation, alteration and other
similar construction activities of the Insurance ObligersObligor.

10.1.4 One or more insurance policies, which in the aggregate fully comply with all
applicable worker’s compensation, disability benefit and other similar
employee benefit statutes, regulations and requirements, including, without
limitation, those of District of Columbia, and with all requirements of the U.S.
Longshoremen’s and Harbor Workers’ Act, the Jones Act, Admiralty Laws, or
the Federal Employers’ Liability Act. Such policies, without limitation, shall
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conform to all applicable statutory limits and, to the extent not specified to the
following minimum coverage limits:

Employers’ Liability: $1,000,000
Each Accident: $1,000,000
Disease Policy Limits: $1,000,000
Disease-Each Employee: $1,000,000

10.1.5 Automobile Liability Insurance. One or more insurance policies covering
the use of all owned, non-owned, hired, rented or leased vehicles having
coverage scopes and limits not less than as required by all applicable motor
vehicle laws, including, without limitation, of the District of Columbia, to the
extent not fully covered by the policies required under subsection 10.1.1. In
no event shall the coverage under such policies shall have a combined single
limit for bodily injury liability and property damage liability of less than
$5,000,000 per occurrence.

10.1.6 Pollution Legal Liability Insurance. One or more insurance policies
covering contractors’ pollution legal liability, including, without limitation,
the liability of the Insurance Obligor occasioned by environmental testing and
release, removal, storage, transport and disposal of Hazardous Materials. The
policy shall include coverage for bodily injury, personal injury, loss of,
damage to, or loss of use of property, directly or indirectly arising out of the
discharge, dispersal, release or escape of smoke, vapors, soot, fumes, acids,
alkalis, toxic chemicals, solid, liquid or gas, waste materials or other irritants,
contaminants or pollutants from, into or upon the Property, the atmosphere or
any water course or body of water, whether it be gradual or sudden and
accidental. The coverage under such an insurance policies shall have limits
not less than $3,000,000 per occurrence of claims made.

10.1.7 Railroad Protective Liability Insurance. One or more insurance policies
covering the liability of any-and-all-efthe Insurance ObligersQbligor for any
and all personal injuries, deaths and any and all damage to property,
equipment and facilities caused by work performed by the Insurance Obligor
on, above, below, adjacent or within fifty (50) feet of an of the Metro
Facilities. The coverage under such policies shall have limits not less than
$5,000,000 combined single limit for bodily injury and property damage with
a $10,000,000 aggregate.

10.1.8 One or more insurance policies covering the liability of the Insurance

ObligersObligor for any and all indemnification obligations and
indemnification liabilities under this Lease and the Transaction Documents.
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10.1.9 Rent insurance with all risk coverage in an amount equal to one (1) year’s
current annual Base Rent plus the aggregate amount of Impositions and
insurance premiums payable to WMATA for one (1) year.

10.1.10 At the request of WMATA, such other insurance in such amounts as may
from time to time be reasonably required by WMATA against such other
insurable hazards as at the time are commonly insured against in the case of
premises similarly situated, due regard being given to the type of the
Improvements, its construction and its use and occupancy.

10.2  If, by reason of changed circumstances or economic conditions, the insurance amounts
referred to in this Lease become in WMATA’s reasonable judgment inadequate,
Developer shall increase the amounts of such insurance promptly upon WMATA’s
reasonable request, which increased amounts shall be consistent with that customarily
carried with respect to premises similarly situated to the Lease Premises, giving due
regard to the type of Improvements and its construction, use and occupancy.

103 WMATA’s Interests. Each—oftheThe Insurance ObligersObligor shall cause its
insurance carrier(s) to name WMATA as an additional insured under its policies and to
provide not less than sixty (60) days’ written Notice of modification, termination, or
cancellation of the policy to WMATA and to issue an endorsement to WMATA to that
effect with a copy of such Notice and endorsement to WMATA’s Office of Risk
Management. Such endorsement shall be delivered to WMATA on or before the earlier
of the Effective Date and before the expiration of any term thereof from an insurance
company licensed to do business in the jurisdiction in which the Lease Premises is
located. All policies required to be procured or provided by Insurance ObligersQbligor
(i) shall be written on an occurrence basis unless otherwise indicated and WMATA’s
coverage shall be specified as primary policy coverage and not contributing with or in
excess of any coverage which WMATA may carry; (ii) shall be on a basis which in each
appropriate instance shall not make any Insurance Obligor a coinsurer; (iii) shall provide
that coverage shall not be voided or reduced on account of the performance of any
construction or other work on the Lease Premises; (iv) shall provide that coverage shall
not be affected, limited, voided or reduced as to WMATA on account of any actions or
omissions by any or all of the Insurance ObligorsQbligor, nor shall any such actions or
omissions affect or limit the obligation of the insurance company to pay the amount of
any loss sustained; (v) shall provide that coverage shall not be voided or reduced as to
WMATA on account of WMATA'’s status as governmental instrumentality or public or
quasi-public body; (vi) shall contain an express waiver of any right of subrogation by the
insurance company against WMATA and WMATA’s agents, contractors and employees,
to the maximum extent possible; and (vii) shall provide for a deductible or self insured
retention not to exceed $10,000. Neither the issuance of any insurance policies required
hereunder, nor the minimum limits specified herein with respect to the Insurance
Obligers"Obligor’s insurance coverages, shall be deemed to release, limit or restrict in
any way the Insurance Oblisers’Obligor’s liability arising under or out of this Lease or
otherwise.
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104 Verification of Coverage. With respect to each and every one of the insurance policies
herein required to be procured by the Insurance ObligersObligor, on or before the
Effective Date (or in the case of insurance relating solely to construction of the Project on
or before the fifteenth (15th) day preceding the commencement of any construction or
construction related activities) and not less than sixty (60) days before any such insurance
policy shall expire, each-of-the Insurance ObligersObligor shall deliver to WMATA’s
Office of Risk Management (at 600 Fifth Street, N.W._, Washington, DC 20001 or such
other address as may be specified by WMATA) at WMATA’s option either an original or
copy of the entire insurance policy for each such policy or renewal thereof, as the case
may be. Each and every insurance policy required to be carried hereunder by or on
behalf of Insurance ObligersObligor shall provide (and any certificate evidencing the
existence of each such insurance policy shall certify) that, unless WMATA shall first
have been given sixty (60) days’ prior written notice thereof: (1) such insurance policy
shall not be canceled or allowed to lapse, and shall continue in full force and effect, (ii)
the insurance carrier shall not, for any reason whatsoever, fail to renew such insurance
policy, and no material changes may be made in such insurance policy, except in the
event of the Insurance Obligors>’Obligor’s nonpayment, for which WMATA shall have
been given not less than twenty (20) days’ prior written notice. From time to time within
ten (10) Business Days following request by WMATA, the Insurance ObligersObligor
shall deliver to WMATA evidence reasonably satisfactory to WMATA that such
insurance policies and coverages remain in full force and effect, and that all premiums
which are due and payable have been paid. The terms “insurance policy” and “insurance
policies” as used in this Lease shall be deemed to include any extension or renewals of
such insurance policies. Evidence of each renewal or replacement of the policies
required by this Lease and the other Transaction Documents shall be delivered by the
Insurance ObligersObligor to WMATA at least twenty (20) days prior to the respective
expiration of the applicable policies.

10.5 Failure to Procure or Maintain Insurance. In the event that Insurance
ObligersQbligor shall fail to furnish and maintain any insurance coverage required to be
procured by Insurance ObligersQbligor or fails to maintain acceptable policies of _
insurance, WMATA shall have the option, but not the obligation, to obtain the same and *Ctm1"
pay the premium therefor at the sole cost and expense of the Insurance Obligers;-without hotice tp

0 ’
WV;S 7 ﬂ&e—ﬂeed—eﬁ—any—neaee—te—aﬂyuefogligor, so_long as WMATA has provided the Prevent
V“ i) \ Insurance ObligersObligor with fifteen (15) days prior written notice, and the Whihsee j

premium so paid by WMATA together with a service charge equal to tenthree percent Situak,
(383%) shall be immediately due and payable by Developer to WMATA. iy I,T“
b 1oy
10.6 Compliance with Insurance Requirements. The Developer shall not—i%selﬁ&sd—shal}zcw'.cf'te
% i do or permit to be done or omit to do any act 6 red
or thing upon the Lease Premises that will invalidate or be in conflict with any insurance
policies covering the Lease Premises or any part thereof, including all common areas or
fixtures and property therein, or any other insurance policies or coverage referred to
above; and Developer shall i ‘ance i
promptly comply with all rules, orders, regulations or requirements relating to such
insurance policies, including all rules, orders, regulations, requirements and insurance
regulations, and shall not do, or permit anything to be done, in, on or about the Property,
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or bring or keep anything therein, which shall increase the rate of fire insurance on the
Lease Premises or on any property, including all common areas, located therein, or
increase the rate or rates of any other insurance referred to in this Lease. If any act or
omission of amy—ef-the Insurance ObligersObligor, its or their agents, employees or
contractors shall result directly in any increase in the premium rates applicable to any
such insurance policies carried by WMATA, or other increased costs to WMATA in
order to comply with insurance regulations, in excess of the premium rates or such costs
in effect, then the Developer shall reimburse WMATA for the amounts of any such
increased rates or costs on account of such act or omission (with joint and several liability
therefor) within fifteen (15) days after receipt of a statement therefor from WMATA.

10.7 Minimum Qualifications of Insurance Companies. Insurance companies providing the
coverages required by this Article 10 shall be rated by A.M. Best or a comparable rating
company and carry at least an "A" rating and a “Financial Size Category” of at least “X”
or better or, if such ratings are not then in effect, the equivalent thereof or such other
financial and size rating as WMATA may at any time consider appropriate. All
insurance shall be procured from insurance companies authorized to do business in the
jurisdiction in which the Lease Premises is located. WMATA’s approval or failure to
disapprove the insurance furnished by the Insurance ObligessObligor shall not release,
limit or restrict in any way Insurance Obligers’Obligor’s liability arising under or out of
this Lease or otherwise.

10.8  Survival of Insurance and Indemnification Covenants. The obligations arising under
this Article 10 shall survive the expiration or termination of this Lease_for a period of
thirty (30) days and shall be included in the Covenants, Conditions and Restrictions.

ARTICLE 11
DEVELOPMENT RIGHTS AND OBLIGATIONS

11.1 Obligation to Commence and Complete Construction. Promptly following the
Effective Date, and pursuant to the terms of the JDA and this Lease, Developer shall
expeditiously commence and timely complete the development of and construction of the
Project and all improvements relating thereto in a first class and workmanlike manner in
accordance with all applicable health, safety and insurance requirements), free of defects
and liens for labor or materials, in accordance with the JDA, this Lease, the Approved
Development Plan, the Design and Construction Documents as approved by WMATA,
the Construction Drawings and Specifications as approved by WMATA, the Construction
Approvals and all other applicable legal requirements. It is the intention of the parties
that Developer shall at its sole cost and expense provide all items necessary for the proper
execution and completion of the Project, including, without limitation, securing and
paying for all building permits and all other permits and governmental fees, licenses and
inspections necessary for proper execution and completion of the Project. Developer
shall deliver to WMATA copies of all certificates, permits, approvals and consents
promptly after its receipt of the same.

112 Developer Construction Damage or Interference of Metro Facilities. If the
Developer damages, impedes access to, or otherwise interferes with Metro Facilities,
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Developer shall repair such damage within five (5) days after receiving written notice of
the occurrence thereof, except that in the case of emergencies or if such damage causes
wonserious disruption to the operations of any part the Metrorail system_and WMATA
N3 ¥ “0‘ immediately notifies Developer of such circumstances, Developer’s obligation to
o ©™"™\_Frepair shall be immediate.
pe i
11.3  Inspections.

11.3.1 Inspector(s). ~WMATA shall designate in writing an employee(s) or
representative(s) (“WMATA’s Inspector”) who shall have full escorted access
to the Lease Premises and Developer’s construction for the purposes set forth
below. WMATA’s Inspector shall be under the direction of a registered
professional engineer. Such person(s) shall have the absolute authority to stop
construction of Developer Improvements that impact or materially affect
Metro Facilities, if in WMATA’s sole but reasonable opinion, Developer’s
contractor(s) or subcontractor(s) is/are working in (a) a dangerous or unsafe
manner, or (b) not in conformance with the approved Construction Drawings
and Specifications.  The authority of WMATA’s Inspector to stop
construction work shall be incorporated into all of Developer’s construction
contracts.

11.3.2 Purposes. WMATA’s inspector shall have full escorted access to the Lease
Premises and Developer’s construction of the Developer Improvements for
the following purposes.

11.3.2.1 To determine the safety of operations of Developer’s contractor
with regard to Developer Improvements that impact or materially
affect Metro Facilities;

11.3.2.2  To determine if the construction is in conformance with the
approved Construction Drawings and Specifications; and

11.3.23 To inspect Developer Improvements that impact or materially
affect Metro Facilities as determined by WMATA.

11.3.3 Notification to Developer and Developer’s Responsibility. WMATA shall
immediately notify Developer in writing of any work that is not in
conformance with the approved Construction Drawings and Specifications.
Developer shall direct its contractor to remove the defective work,
construction, material, structure, facility, equipment, or installation, and

‘L" 4 44 replace it in accordance with the approved Construction Drawings-and
e 4 AL Specifications for Developer Improvements that impact or materially affect
G c7s o Facilities_as soon as reasonably practical. Failure of Developer’s
he] P contractor to timely comply with said direction shall not relieve Developer of

)

its own obligation to remove and replace the defective work. Developer’s
failure to remove and replace, or cause to have removed and replaced, the

defective work within thirty (30) days following Developer’s contractor’s
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LW”“T Y0 /‘Elk failure to conduct such work as soon as reasonably practical shall be an
E&,d:wh’ g\mw Event of Default under this Lease.

Mv,i’“"‘) 1.314 Disclaimer of Liability. By inspecting, having the right to inspect, or
requiring the correction of any construction undertaken pursuant to this Lease,
WMATA accepts no liability for any construction defects, flaws or mistakes,
and waives none of its legal rights. No inspection conducted by WMATA
shall be construed to be a warranty, guarantee, or assurance of the adequacy of
the contractor’s work or of the Improvements constructed. The inspection
conducted is for WMATA’s sole benefit, and is for no other party’s benefit,
including that of the Developer._If WMATA notifies Developer pursuant to

Section 11.3.3 and Developer has repaired or replaced the defective work, Mo " .
such work shall be deemed approved by WMATA within five (5) days Adtumal C

following completion unless WMATA otherwise provides written notice ﬁrfwgv,gj,,
to Developer.

11.3.5 Coordination. WMATA'’s Inspector shall be notified of and shall have the
right to attend scheduled job progress meetings and, upon request, shall
receive copies of the meeting minutes, if any.

114 Developer As-Built Drawings. Developer shall require its contractor(s) to maintain
“As-Built” drawings during the construction of the Developer Improvements on the
Lease Premises. Within thirty (30) days following the date Substantial Completion is
achieved, or earlier termination of this Lease, Developer shall providle WMATA with two
(2) copies of the As-Built Drawings (mylar) and an electronic media copy of the
drawings in AutoCAD R14 or Auto CAD 2000 format or other format acceptable to
WMATA.

11.5 Local Codes, Laws, Rggulations and Ordinances, Etc.

11.5.1 Compliance. Developer agrees that the Developer Improvements to be
erected, and all uses thereof, shall comply with this Lease, the local zoning
regulations and building codes and other applicable laws, regulations and
ordinances then in effect, and that it shall be Developer’s responsibility to
obtain the requisite building permits and/or approvals for the construction of
the Developer Improvements.

11.52 WMATA’s Cooperation.

11.5.2.1 WMATA agrees to cooperate with Developer in connection with
obtaining permits and approvals, including the timely execution of
documents as may be required for the construction of the
Developer Improvements, providled WMATA shall not incur
L > liability to Developer by reason of such support or execution of
Be [ysble o, such documents for which it cannot be indemnified.

who e ’ga Cau/t}(

11.5.2.2 WMATA agrees, subject to any limitations under the WMATA
Compact and the provisions of this Lease, to join with Developer
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in applications for permits, subdivisions, licenses, or other
authorizations required by any governmental or other body
claiming jurisdiction in connection with the initial construction of
the Developer Improvements, or any modification, remodeling,
expansion, rebuilding, alteration, or reconstruction thereof that
Developer may perform in accordance with this Iease.

11.5.2.3  Any and all costs of the aforesaid applications and the prosecution
thereof shall be at Developer’s sole cost and expense.

11.6  Inmterference with Metro Facilities. Developer’s development and use of the Lease
Premises and Developer Improvements and rights set forth herein shall not adversely
interfere with the operations of Metro Facilities except as provided for in this Lease.

11.7 Diligent Prosecution and Completion of Developer Improvements.

11.7.1 Time for Substantial Completion. Developer’s construction of the
Developer Improvements will be substantially complete and ready for
occupancy prior to the end of the Pre-Stabilization Period.

11.7.2 Diligent Prosecution. Developer shall use Best Commercially Reasonable
Business Practices to insure timely completion of the Developer
Improvements in accordance with the provisions set forth in this Lease and the
JDA_and subject to _events of Force Majeure. In the event Developer shall
fail or refuse to perform or carry out the work required to be done under the
terms of this Lease and the JDA, and in the manner provided, or should fail to
prosecute the work diligently and expeditiously, or should unnecessarily delay
the same, WMATA shall have the right to take such action against Developer
or against the surety on its bond or against both of them, to insure completion
of the Developer Improvements in accordance with the provisions of this
Lease and the JDA, including cancellation of this [ease if in WMATA’s sole
but reasonable discretion the Developer Improvements cannot be timely
completed, provided, however, WMA shall provide fifteen (15) days

rior written notice to Developer of WMATA’s election to cancel the
Lease and Developer shall have a_period of thi 30) days followin
receipt of such written_notification to resume performing the work

ursuant to Lease or JDA before ATA may exercise such right of
cancellation. If WMATA cancels this Lease under this Section 11.7.2, and
provided that WMATA is not then in default under or breach of any provision
of this Lease, then WMATA shall have the free use of any and all Project
development plans and approvals (if and to the extent Developer has an
assignable interest therein) existing as of the date of such termination.

11.8  Compliance with WMATA’s Standards and all Legal Requirements. Construction
shall comply in all circumstances to the WMATA Adjacent Construction Design Manual.
In addition Developer shall comply with and give all notices required by all laws,
ordinances, rules, regulations or building codes and statutes bearing on performance of
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the work relating to the Project. If Developer knows that any work would be at variance
with applicable laws, statutes, ordinances, building codes, rules and regulations,
Developer shall promptly notify WMATA in writing thereof and effect corrections to
rectify such circumstances in a manner reasonably satisfactory to WMATA (at the sole
cost and expense of Developer) before commencing any work at variance with such laws,
statutes, ordinances, building codes, rules and regulations.

11.9 Maintenance of Infrastructure. Developer acknowledges that Developer, and not
WMATA, shall have a continuing obligation with respect to the maintenance, operation,
repair and replacement of any and all infrastructure constructed on the Lease Premises by
Developer, except only to the extent that such infrastructure constitutes a part of the
WMATA'’s Residual Property or WMATA’s Reserved Areas and Interests that are set
apart from and not integrated with other infrastructure areas.

11.10 Davis Bacon Requirements. Developer shall comply with the “Davis-Bacon Act,” 40
U.S.C. §276a, et seq. and with Section 64 of the WMATA Compact and the “Fair Labor
Standards Act,” 29 U.S.C.A. §201, et seq. (1978) as amended in connection with all
construction activities relating in whole or in part to any or all of the WMATA’s
Reserved Areas and Interests on the Lease Premises.

ARTICLE 12
INDEMNIFICATION

12.1 Indemnity.

12.1.1 Notwithstanding any policy or policies of insurance required of Developer,
Developer shall indemnify, defend (at Developer's cost) and save harmless
WMATA, its officers, directors, employees, departments, agents and
representatives from and against any and all actions, claims, demands,
liabilities, suits at law, in equity or before administrative tribunals, damages,
losses, expenses, and costs of every kind and nature, due in whole or in part to
the negligence-alleged-negligenee; or intentional wrongful acts of Developer
and its Consultants, officers, directors, members, partners, employees, agents
and contractors or—arising—from—or—related—to—oceurrences—on the Lease
Premises, WMATA’s Reserved Areas and Interests, WMATA’s Adjacent
Property, WMATA’s Residual Property, or adjoining sidewalks, curbs, streets
or roadways, including, but not limited to, damage to Metro Facilities and
regardless of whether such liabilities, suits, actions, claims, demands,
damages, losses, expenses, and costs be against or be suffered or sustained by
WMATA, its officials, employees, departments, agents, and representatives,
or be against or be suffered or sustained by other persons or legal entities to
whom WMATA, its officials, employees, agents, and representatives may
become liable therefor.

12.1.2 Developer may, and if so requested by WMATA shall, undertake to defend, at
Developer’s sole cost and expense with attorneys approved by WMATA, any
and all suits, actions, claims, or proceedings brought against WMATA, its
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officials, employees, agents, and representatives in connection with any of the
matters covered by Developer’s indemnity.

122 Survival. The provisions of this Article 12 shall survive the termination of the insurance
required by this Lease and shall survive the termination of this Lease for a period of

thirty (30) days.

ARTICLE 13
OPERATION

13.1  Rights and Obligations. WMATA and Developer agree to perform and exercise their
rights and obligations under this Lease so as not to unnecessarily or unreasonably
interfere with the use, occupancy, or enjoyment by Developer of the Lease Premises or
Developer Improvements or by WMATA of Metro Facilities, WMATA’s Reserved
Areas and Interests and WMATA’s rights under the Covenants, Conditions and
Restrictions.

132 Interference with Pedestrian Traffic. WMATA shall not interfere with the free flow of
pedestrian traffic to and from Developer Improvements and Developer shall not interfere
with the free flow of pedestrian traffic to and from Metro Facilities. Except for security
enclosures around the Metro Station entrances and other Metro Facilities reasonably
necessary for security or maintenance/repair purposes and in the case of emergency, no
fence, or any other structure shall be placed, kept, permitted or maintained in such a
fashion as to materially adversely interfere with pedestrian traffic to and from Developer
Improvements and to and from the Metro Station and Metro Facilities. Developer may
close Developer Improvements and deny access to the public at such times and in such
manner as is reasonably deemed necessary by Developer for the construction, operation,
alteration, repair or razing of Developer Improvements, provided that, subject to the
requirements of Laws or for safety of persons or property, such closing does not
adversely WMATA’s operations and access to Metro Facilities. The aforesaid shall not
prevent WMATA from taking the requisite steps to carry out any capital improvement
projects on the WMATA’s Reserved Areas and Interests.

13.3  Maintenance and Repair of Utilities. Developer shall maintain and repair, and is given
the right to replace, relocate, and remove, utility facilities necessary for the operation of
Developer Improvements; provided that such repair activity does not adversely interfere
with the operation, use, safety, integrity, systems or structural components of the Metro
Facilities or access to Metro Facilities. Developer shall be responsible for, and shall pay
the operating cost of, all utilities required for the operation of Developer Improvements.

13.4  Signage.

13.4.1 Subject to WMATA’s approval, which shall not unreasonably be
conditioned, delayed er withheld, Developer shall be permitted to designate

a name or names by which the Lease Premises and Developer Improvements
shall be known.
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13.4.2 Developer shall be permitted to erect or to permit the erection of signs on the
Lease Premises identifying the Lease Premises, Developer Improvements and
particular uses therein, including the marketing, financing and construction
thereof, as long as such signs comply with all applicable federal, state,
municipal and county laws, regulations and ordinances.

13.4.3 The existence, content and location of all signs proposed to be placed on the
Property by Developer, or its contractors or Subtenants, and any and all
signage that in any way relates or refers to WMATA or Metro Facilities shall
be subject to prior written approval by WMATA in its discretion. The
existence, content and location of all signs proposed to be placed and placed
on the Property by WMATA or its agents, and any and all signage that in any
way relates or refers to Developer shall be subject to prior written approval by
Developer in its discretion.

ARTICLE 14
REPAIRS AND MAINTENANCE, ETC.

14.1 Developer's Responsibilities.

14.1.1 Subject to normal wear and tear, damage due to casualty and any Taking (but
subject nevertheless to Developer’s obligation to repair and rebuild),
Developer, at its sole cost and expense, shall (i) keep and maintain the Lease
Premises and all Developer Improvements in good condition and repair, and
(ii) make all necessary repairs to Developer Improvements, or any part
thereof, interior and exterior, structural and nonstructural, ordinary and
extraordinary, foreseen and unforeseen, and shall keep the Lease Premises and
Developer Improvements, or any part thereof, in good condition, free of all
dangerous or hazardous conditions.

14.1.2 Developer, at its sole cost and expense, shall keep and maintain such portions
of the Lease Premises and the sidewalks, curbs, entrances, passageways,
connections, ventilation, and stormwater management system, to the extent
not maintained by any property owner’s association or the jurisdiction in
which the Lease Premises is located, and all areas adjoining the same, under
Developer's control and in connection with the operation of activities under
this Lease, in a clean and orderly condition, free of dirt, rubbish, snow, ice,
and unlawful obstructions.

14.1.3 In discharging its obligations under this Section 14.1, Developer shall comply
with all requirements of Laws, the Covenants, Conditions and Restrictions and
the WMATA Adjacent Construction Design Manual, and shall meet
commercially reasonable standards for developed properties comparable to the
Lease Premises containing improvements comparable to such Improvements
as then exist on the Lease Premises.
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ARTICLE 15
ENTRY ON LEASE PREMISES

15.1 Right of Entry by WMATA. WMATA and its authorized representatives shall have the
right to enter the Lease Premises and Developer Improvements at all reasonable times
during the Term to inspect Metro Facilities and for compliance by Developer with this
Lease; provided that WMATA gives reasonable advance notice to Developer (except in
an emergency). Developer may require that WMATA be accompanied on its inspection
by Developer's representative.

152 Frequency of Entry and Entry to Security Areas by WMATA. In exercising the right
of entry granted in Section 15.1, WMATA shall whenever reasonably practical, avoid
entering bona fide "security areas" of the Lease Premises and Developer Improvements
of which it previously has been made aware in writing.

ARTICLE 16
CHANGES AND ALTERATIONS BY DEVELOPER

16.1 Preconditions. Subject to all of the provisions of this Section 16.1, Developer shall have
the right during the Term of this Lease, and at Developer’s sole cost, expense, and risk, to
modify, remodel, expand, rebuild, alter, and reconstruct Developer Improvements (or any
portion thereof), to build out, or cause to be built out, all or portions of the Developer
Improvements (or any portion thereof) for Occupants, and to raze Developer
Improvements (or any portion thereof), provided any such razing shall be (i) preliminary
to and in connection with the rebuilding of new Developer Improvements, or (ii) required
by Law, or (iii) related to a casualty or Taking (and then, either to comply with Law or
incident to a rebuilding of Developer Improvements), or (iv) of Developer Improvements
(or any portion thereof) which have become obsolete, unsafe, unused, or uneconomical,
or (v) otherwise necessary or desirable in Developer’s good faith business judgment
(“Reconstruction Activity(ies)”). The following additional conditions apply to any
Reconstruction Activity.

16.1.1 All Reconstruction Activities shall be in accordance with the Zoning
Ordinance, as then in effect, all applicable Laws and the WMATA Adjacent
Construction Design Manual.

16.1.2 Developer shall submit to WMATA for WMATA’s prior review and approval
the methods, schedules, plans and Construction Drawings and Specifications
for the Reconstruction Activity, all in accordance with (i) the design and
construction provisions of Article 11 of this Lease and the terms of the JDA,
(i1) the Approved Development Plan and (iii) the Covenants, Conditions and
Restrictions. No Reconstruction Activity may begin until Developer has
received the prior written approval of WMATA, which approval shall not be

unreasonably conditioned, delayed or withheld.
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16.1.3 No Reconstruction Activity shall impede or restrict the operations of
WMATA, or adversely affect the safety and security of any WMATA
operations, any Metro Facilities, or any of WMATA’s personnel or patrons.
Without limiting the generality of the preceding sentence, in all events
Developer, at its sole cost and expense, shall maintain full vertical and
horizontal support for Metro Facilities.

16.1.4 WMATA'’s inspection of any Reconstruction Activity shall be governed by
the provisions of Article 11 of this Lease.

16.1.5 WMATA accepts no liability and waives no rights under this Lease by reason
of its approval of the method, schedule, plans, and construction drawings or
specifications for any Reconstruction Activity.

16.2 No Downward Adjustment in Rent. Unless specifically provided to the contrary in this
Lease, Developer shall not, by reason of any Reconstruction Activity, (a) be entitled to an
abatement, allowance, reduction, or suspension of Rent or other payments due WMATA,
or (b) be released of or from any other obligations imposed on Developer under this
Lease.

ARTICLE 17
RIGHT TO ASSIGN AND SUBLEASE

17.1 Developer ] nght to Ass1gn' Condltlons and Procedures rgor to cgmgletlon of tl_;

this ea e w1thout TA’s consen unless certain criteria are met. If the ro osed
assignee is a Qualified ee, Developer may change its compositio ithout ATA’s

prior consent, but in all such events, Developer shall give WMATA not less than thirty (30)
Days prior written notice of such assignment. The Developer’s notice must provide
detailed evidence, including audited financial statements, that the proposed assignee is a

ualified Assignee. If the proposed assigsnee is not a_ Qualified Assignee and if the

assignment is made prior to completion of the Developer Improvements, Developer may

assign_this Iease with ATA’s consent, not to be unreasonably withheld, delaved or

conditioned. Following Substantial Completion of the Developer Improvements, Developer
may assign this Lease without WMATA’s consent, provided that Developer gives WMA' T'A

not less than thi 30) Da ritt i uch assiecnment.

Related—@bhgaﬁeﬁs—All ass1gnments by Developer shall be made expressly Sllb_] ect to the terms

covenants and conditions of this Lease. The assignment shall designate the name of the assignee
and the address to which all notices required by this Lease shall be sent. Furthermore, the
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assignee shall assume all rights and obligations of Developer under this Lease arising on and
after the date of assignment, including the right to mortgage, encumber and otherwise assign and
sublease, subject to all duties and obligations of Developer pertaining to the then unexpired Term
of this Lease. No such assignment of Developer’s intercst in this Lease shall operate to release
Developer from any obligation or liability under this Lease accruing prior to the effective date of
the assignment, including without limitation, the obligation to complete the construction and
development of any Developer Improvements not yet completed by Developer or any assignee of
Developer and the obligation to pay any Capital Event Participation Rent, Density Adjustment
Rent, Impositions or Additional Rent accruing but unpaid prior to the date of the assignment. No
assignment of Developer’s interest in this Lease shall be effective unless and until WMATA
shall have received a fully executed original counterpart of the approved assignment, which
document shall confirm the assignee’s agreement to assume and perform all obligations of the
assignor under this Lease accruing after the effective date of the assignment.

or purposes of securing equity financing through syndication, the Developer ma
syndicate ownership interests in Developer provided that Developer certifies and ¢ enan 4
hat its owners are not convicted felons or “debarred”. Restrictions on the Developer’s wWo7karoun

right to assign this L.ease will not be applicable to the Leasehold Mortgagee in the event of 'J’f “L:Wn 4 2
foreclosure or deed in lieu of foreclosure and anyone acquiring title, by through or under 4 ’5'7 '

the Leasehold Mortgagee. :

17.2  Right to Sublease. Developer shall have the right to sublease all or any portion of the
Lease Premises and Developer Improvements, provided (i) that there shall not exist any
Default under this Lease by Developer, oer-ei —which-wi i :

ime itute-a-Default-by-Developer hereunder-and (ii) that no such sublease

Developer from any obligation or liability under this Lease.

O 3 OB

v vaa iy

shall operate to release

«

g y a-3a
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173 WMATA's Right to Collect Rents Under Sublease. Subject only to the rights of a
Leasehold Mortgagee permitted under Article 18, Developer hereby irrevocably and
unconditionally assigns to WMATA all rents and other sums of money payable to
Developer under any Sublease. Upon and during the continuance of a Default, WMATA
may collect rents under any Sublease but such collection shall, in and of itself, not
constitute recognition of the Subtenant under such Sublease, nor a waiver of any of
WMATA's right to proceed against Developer pursuant to the terms of this Lease.

—
-~
I

:

+7:5-WMATA's Right to Assign. WMATA reserves the right to assign its interest in
this Lease to any body, corporate and politic, organized pursuant to public law, which
succeeds to WMATA’s fee ownership of the Lease Premises or to any purchaser of
WMATA's fee ownership of the Lease Premises. All assignments by WMATA shall be
made expressly subject to the terms, covenants and conditions of this Lease.
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17.4.1 Right of First Offer
. — =
Nab

_ Aol Nothwithstanding the foregoing, if WMATA desires to sell, assign or transfer
’l’wm > all or any portion of, or interest in, the Leased Property owned by WMATA (other
n (ﬁ)tﬁ’l abt 7 than a sale to another governmental entity), then before entering into an agreement

© so to do ATA will notify the Developer in writing of it sire to do the same

and WMATA will, in good faith, provide the price and basic terms it is asking. If,
within_nine 0) Days after recei the notice, the Developer gsives WMATA
written notice of its interest in purchasing the property or interest being offered for
sale, transfer or assignment, at the price and upon the terms contained in

ATA’s notice to the Developer en WMA and the Developer agree to
negotiate a legally binding agreement to carry out their previously expressed intent
promptly and in good faith. If Developer fails to respond to the notice within the
nine 0) Day period, or if WMATA and the Developer fail, in faith, to enter
into a written sales agreement within one hundred twenty (120) Days after the date
of the Developer’s notice of interest in purchasing the property being offered for
sale, then WMATA will be free to sell, transfer or assign the property or interest to
anyone else upen the same terms and without any further obligation to the

Developer.

ARTICLE 18
LEASEHOLD MORTGAGES

18.1 Leasehold Mortgage. [SUBJECT TO LENDER REVIEW] Provided that there shall

not exist any Default under this Lease by Developer (or circumstances, which with notice
or the lapse of time could constitute a Default by Developer), Developer shall have the
right, without WMATA’s prior consent, to mortgage its interest in this Lease and any
Sublease(s) pursuant to one or more Leasehold Mortgage(s) at any given time, and to
assign this Lease and any sublease(s) as collateral security for such Leasehold
Mortgage(s). No Leasehold Mortgage shall extend to or affect the Land or the
reversionary interest and estate of WMATA in and to the Lease Premises or any part
therecof. The granting of a Leasehold Mortgage does not render a Leasehold Mortgagee
an assignee for purposes of this Lease. No Leasehold Mortgage shall be valid or of any
force or effect (and no mortgage shall constitute a Leasehold Mortgage) unless and until
(i) the Leasehold Mortgagee shall have sent to WMATA a true and correct photostatic
copy of the original of the Leasehold Mortgage and each loan document referenced in the
Leasehold Mortgage, together with written notice specifying the name and post office
address of the Leasehold Mortgagee (and the officer of Leasehold Mortgagee then in
charge of administering the Leasehold Mortgage, together with his telephone number),
and (ii) the Leasehold Mortgage shall contain the following provisions:

18.1.1 “This mortgage is executed upon the condition that no purchaser at any
foreclosure sale shall acquire any right, title or interest in or to the Lease
hereby mortgaged, unless the said purchaser, or the person, firm or
corporation to whom or to which such purchaser’s right has been assigned,
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shall, in the instrument transferring to such purchaser or to such assignee
Developer’s interest under the said Lease, assume and agree to perform all of
the terms, covenants and conditions of said Lease to be observed or performed
on the part of Developer accruing thereafter, and moreover, that no further or
additional mortgage or assignment of said Lease shall be made, except subject
to the provisions contained in ARTICLE 17 and ARTICLE 18 of said Lease,
and that a duplicate original of said assumption agreement, in form reasonably
satisfactory to WMATA’s counsel and duly executed and acknowledged by
such purchaser or such assignee, is delivered to WMATA promptly after the
consummation of such sale, or, in any event, prior to taking physical
possession of the Lease Premises.”

18.1.2 “The mortgagee waives all right and option to retain and apply the proceeds of
any insurance or the proceeds of any condemnation award toward payment of
the sum secured by the mortgage to the extent such proceeds are payable to
WMATA or are required to be used for the repair or restoration of the
mortgaged premises in accordance with the provisions of the Lease hereby
mortgaged.”

18.1.3 The inclusion of the foregoing provisions in a Leasehold Mortgage shall not
negate or vitiate any of the provisions of Sections 18.2, 18.3 or 18.4. The
terms “First Leasehold Mortgage” means (x) at such times as only one
Leaschold Mortgage exists, such Leasehold Mortgage, and (y) at such times
as more than one Leasehold Mortgage exists, the single Leasehold Mortgage
which is most senior in lien (as evidenced from time to time by any title report
obtained by WMATA from a reputable title company reasonably selected by
WMATA), and “First Leasehold Mortgagee” means the holder of record (as
evidenced from time to time by any title report obtained by WMATA from a
reputable title company reasonably selected by WMATA) at the time in
question of the First Leasehold Mortgage. WMATA agrees that so long as any
Leasehold Mortgage shall remain unsatisfied of record or until written notice
of satisfaction is given by the holder thereof to WMATA, the following
provisions shall apply:

18.1.4 There shall be no cancellation, surrender or material modification of this
Lease without the prior consent in writing of the First Leasehold Mortgagee
(but nothing herein shall prevent WMATA from terminating this Lease upon
either a Default as provided herein, or pursuant to ARTICLE 11, ARTICLE
20 or ARTICLE 23 and WMATA shall not be required to obtain any prior
consent in connection with any such termination for Default).

18.1.5 WMATA shall, upon serving Developer with any notice of default (which
notice shall specify the nature of the default) or termination, serve a copy of
such notice upon the First Leasehold Mortgagee. The First Leasehold
Mortgagee shall thereupon have the same period as provided Developer, after
service of such notice upon it, to remedy or cause to be remedied the defaults
complained of, and WMATA shall accept such performance by the First
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Leasehold Mortgagee as if the same had been done by Developer; provided,
however, that the provisions of this Section 18.1.5 shall not extend or
otherwise affect any cure period granted to Developer pursuant to ARTICLE
19 or excuse any nonperformance by Developer under this Lease.

18.2 Nullification Notice. Notwithstanding anything to the contrary herein contained, if any
Default shall occur which pursuant to any provision of this Lease entitles WMATA to
terminate this Lease and if, before the expiration of thirty (30) days from the date of
service of a copy of the notice of termination upon the First Leasehold Mortgagee
pursuant to Section 18.1.5, the First Leasehold Mortgagee shall have notified WMATA
of its desire to nullify such notice (such notification from the First Leasehold Mortgagee
being herein referred to as a “Nullification Notice”), then in such event WMATA at its
election either shall terminate this Lease and offer a new lease to the Leasehold
Mortgagee, subject to the terms and conditions of Section 18.4 below or shall not be
entitled to terminate this Lease by reason of the default specified in the Nullification
Notice and any notice of termination theretofore given shall be void and of no effect,
provided that within thirty (30) days after service of the Nullification Notice the First
Leasehold Mortgagee shall (all of the following being referred to herein as, collectively,
the “Cure Actions™): (i) cure any monetary defaults then existing hereunder (including,
without limitation, any interest, penalties and late charges which have accrued thereon),
(i1) in the case of non-monetary defaults existing hereunder which are reasonably
susceptible of being cured by the First Leasehold Mortgagee without any need for the
First Leasehold Mortgagee to first obtain possession of the Lease Premises, promptly (but
in all events within thirty (30) days) commence to cure all such non-monetary defaults
and diligently prosecute same to completion, (iii) in the case of non-monetary defaults
existing hereunder which are reasonably susceptible of being cured by the First
Leasehold Mortgagee upon the First Leasehold Mortgagee’s obtaining possession of the
Lease Premises, promptly (but in all events within thirty (30) days) institute, and
thereafter diligently prosecute foreclosure and/or other proceedings under its Leasehold
Mortgage in order to obtain possession of the Lease Premises as soon as feasible and,
upon obtaining such possession, promptly (but in all events within thirty (30) days)
commence to cure all such non-monetary defaults and diligently prosecute same to
completion, (iv) in the case of non-monetary defaults existing hereunder which are not
reasonably susceptible of being cured by the First Leasehold Mortgagee, promptly (but in
all events within thirty (30) days) institute, and thereafter diligently prosecute foreclosure
and/or other proceedings under its Leasehold Mortgage in order to obtain possession of
the Lease Premises as soon as feasible, and (v) use reasonable efforts to prevent the
occurrence of any future Default.

18.3 Nullification. If WMATA’s notice of termination shall have been nullified pursuant to
Section 18.2, WMATA shall not have the right subsequently to terminate this Lease, so
long as the First Leasehold Mortgagee or its nominee or successor continues to pay all
Rent due hereunder and the First Leasehold Mortgagee is performing the Cure Actions in
accordance with the requirements of this Lease. The giving of a notice of default or
termination by WMATA pursuant to the provisions of this Article does not impair
WMATA'’s right to give, nor impair Developer’s and the First Leasehold Mortgagee’s
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right to receive, such notices for other defaults that may arise hereunder and the giving of
such notices shall be subject to the provisions of this Article.

18.4 New Lease. WMATA agrees that, in the event of a termination of this Lease as a result
of a Default, WMATA shall upon request of the First Leasehold Mortgagee (and whether
or not a Nullification Notice may have been given) or pursuant to WMATA’s own
election as contemplated under Section 18.2, enter into a new lease of the Lease Premises
with the First Leasehold Mortgagee or its designee for a term equal to what would have
been the remainder of the term of this Lease if this Lease had not been terminated, which
new lease shall be effective as of the date of such termination and shall be at the same
Rent and upon the same terms, provisions, covenants and agreements as are herein
contained, subject only (a) to the same conditions of title as this Lease is subject to on the
Effective Date and any liens or encumbrances or other matters (1) which were caused or
created by Developer, (ii) which are required by law or (iif) which Developer was
obligated to discharge under the terms of this Lease and (b) to the rights, if any, of parties
then in possession of any part of the Lease Premises, provided that:

18.4.1 The First Leasehold Mortgagee shall make written request upon WMATA for
such new lease within forty five (45) days after it receives notice from
WMATA that this Lease has been terminated;

18.4.2 The First Leasehold Mortgagee or its designee executes and delivers such new
lease within Five (5) Business Days after the execution and delivery of the
new lease by WMATA to the First Leasehold Mortgagee in response to the
request made pursuant to Section 18.4.1 above;

18.4.3 The First Leasehold Mortgagee shall pay to WMATA at the time of the
execution and delivery of said new lease any and all sums which would at the
time of the execution and delivery thereof be due pursuant to this Lease, but
for such termination, including, without limitation, any interest, penalties and
late charges which have accrued thereon, together with any costs and
expenses, including reasonable attorneys’ fees, which WMATA shall have
incurred by reason of such termination, less the amount of any rent under
subleases actually received and collected by WMATA;

18.4.4 The First Leasehold Mortgagee upon the execution of such new lease cures
within thirty (30) days thereof (unless such default requires work to be
performed, acts to be done, or conditions to be removed which cannot by their
nature reasonably be performed, done or removed, as the case may be, within
such thirty (30) day period, in which case no default shall be deemed to exist
so long as the First Leasehold Mortgagee shall have commenced curing the
same within such thirty (30) day period and shall diligently and in good faith
prosecute the same to completion) all non monetary defaults of which it has
notice (and which are reasonably susceptible of cure by the First Leaschold
Mortgagee) remaining uncured under this Lease as of the date of execution
and delivery of the new lease; and
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18.4.5 Nothing herein contained shall be deemed to impose any obligation on the
part of WMATA to deliver physical possession of the Lease Premises or any
Developer Improvements and WMATA shall not be required to warrant
possession of the Lease Premises to the Developer under the new lease or title
thereto (and the new lease shall so provide), but the Developer under such
new lease shall have the same right, title and interest, in and to the Lease
Premises to the extent, if any, that Developer had therein and thereto prior to
the termination of this Lease, subject, however, to all Leasehold Mortgages
and the rights of the holders thereunder.

18.4.6 Such new lease shall be made expressly subject to the rights, if any, of
Developer under the terminated lease (provided, however, the foregoing shall
not constitute an acknowledgment or implication of the existence of any such

rights).

18.5 Costs and Expenses; Attornment. The First Leasechold Mortgagee receiving any new
lease pursuant to the provisions of this Article shall pay all of WMATA’s costs and
expenses (including reasonable attorneys’ fees) incident to WMATA'’s entering into such
new lease.

18.6 No Merger. So long as any Leasehold Mortgage exists, the fee title to the Lease
Premises and the leasehold estate created hereunder shall not merge, but shall always be
kept separate and distinct, notwithstanding the union of said estates either in WMATA,
Developer, any Leasehold Mortgage or its nominee, or other person, provided, however,
the foregoing shall not negate or vitiate any of WMATA’s rights or remedies under or
with respect to this Lease, including, without limitation, WMATA’s right to terminate
this Lease.

18.7 No Obligation to Restore. Except for the above limited provision regarding execution
of a new lease, WMATA shall have no obligation of restoring to any party or parties,
their respective interest or status in the Lease Premises and Developer Improvements
which was possessed by it or them prior to the termination of this Lease. However, such
parties, among themselves, may execute and deliver such new instruments, including new
mortgages and new subleases, as the case may be, and make such payments and
adjustments among themselves, as shall be necessary and proper for the purpose of
restoring to each of such -parties as nearly as reasonably possible, the respective interest
and status in the Lease Premises and Developer Improvements which was possessed by it
prior to the termination of this Lease.

18.8 No Warranty. Upon the execution and delivery of a new lease pursuant to this Article,
the Developer Improvements, and all Subleases and other agreements pertaining to the
Lease Premises and the Developer Improvements which theretofore may have reverted to
WMATA upon termination of this Lease and which have not terminated shall be
transferred to the extent transferable, without any warranty or recourse whatsoever, by
WMATA to the Developer and assumed by Developer under such new lease. Such
Developer shall as a condition to the effectiveness of such new lease agree to indemnify
and hold WMATA harmless against all losses, costs, expenses and liabilities relating to
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all such transferred subleases and agreements, and all payment and performance
obligations relating thereto, arising with respect to the period after such transfer.

18.9  Subrogation. Any Leasehold Mortgagee, Subleasehold Mortgagee or Subtenant which
cures a Default by Developer shall be subrogated to any and all rights of WMATA
against Developer with respect to such Default.

18.10 Survival. The provisions of this ARTICLE 18 shall survive any termination of this
Lease.

ARTICLE 19
TERMINATION AND DEFAULT PROVISIONS

19.1.1 Catastrophic Environmental Condition.

If, during construction of the Developer Improvements Developer discovers
the existence of a Catastrophic Environmental Condition on the Leased Premises

then Developer, upon six 60) Da rior written_notice to WMATA. ma
terminate this I ease, subject to the following limitations:
A. Developer shall not have the right to terminate this Lease pursuant to

his Section with res ect to any Hazardous Material the presence of which Developer was
actually aware prior to the Effective Date. If the Developer actually knew of the presence

of a Hazardous Material prior the Effecti ate, it shall not have the right to terminate
under this Section, even if the Developer di t know of or appreciate the m itude or
extent of the contamination or it construction cost

2L 01 The contamination or its efiect on construction costs.

B. Termination of this Lease pursuant to this Section is ¢ nditioned upon

the Develogel% restoration of the I.eased Premises at Developer’s sole expense to a

condition that is level with the surrounding street srad or _as close to this restored
condition as is allowed under applicable Environmental Laws in light of the Catastrophic
Environmental Condition, effective date of the termination shall be the date u on

which Developer tenders the restored Leased Premises back to WMATA.
C. Termination of this Lease is conditioned upon Developer’s pavment of

all Base Rent and_additional rent through the date of termination and upon Developer’s

compliance with all other terms and conditions of this Lease.

section_after the date upon which De er receives its first certificate of use and

occupancy for any portion of the Developer Improvements.

192 193 Developer Default. The following shall constitute a “Default” by Developer under
this Lease:

19.2.1 +933HIf Developer defaults in the due and punctual payment of any Rent due
to WMATA under this Lease, or in the due and punctual payment of any
Impositions or other charges or monetary amounts required to be paid by
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Developer under this Lease, and such default continues uncured for a period

of ten-(10)-daysthirty (30) Business Days after written notice from WMATA

to Developer;

E

19.1.2-1f Developer fails to comply with or adhere to any obligations under
Article 10 (Insurance Requirements), and such failure is not cured within
fivetwenty (520) Business Days after receipt of Notice from WMATA;

-
NS
N
3

19.1.3-If Developer fails to comply with or adhere to any obligations under
Article 17 (Right to Assign and Sublease) and such failure is not cured within
fivetwenty (520) Business Days after receipt of Notice from WMATA;

H:

[k
™o
1

19.1.4-If Developer fails to comply with or adhere to any obligations under
Section 2.2.1 (maintaining Qualified Team) and such failure is not cured
within fifteentwenty (4520) Business Days after receipt of Notice from
WMATA;

:

E

19.1-5-If Developer fails to undertake Commercially Reasonable Best Efforts
as and when required by the terms of this Lease and such failure is not cured
within tentwenty (3020) Business Days after receipt of Notice from
WMATA;

E

19.1.6-If Developer fails to comply with or adhere to any obligations under
Article 11 in accordance with any deadlines set forth therein, or, as to any
obligation for which no deadline has been set in such Article 11 within twenty
(20) Business Days after receipt of Notice from WMATA;

—y
N
I~

19.1.7-1f Developer fails to comply with or adhere to any obligations under
the JDA, within twenty (20) Business Days after receipt of Notice from
WMATA;

:

-
\S
]
o0

19-1.8-If Guarantor shall breach any covenant of Guarantor contained in the
Guaranty, or any other Transaction Document to which Guarantor is a party or
by which Guarantor is bound, if any, and such breach continues beyond the
expiration of any applicable notice and cure period specified in the Guaranty
or such other Transaction Document;

-u:

-
¢
NS

19191 Developer knowingly makes any material misrepresentation in this
Lease or any of the other Transaction Documents, or if Guarantor knowingly
makes any material misrepresentation in the Guaranty, or if any of them
knowingly make any material misrepresentation in any other material
submission to WMATA; R :

ek
i
=3

19.1-310—If Developer or Guarantor_ _knowingly make any material
misrepresentation to any governmental authority for or in connection with the
transactions contemplated by this Lease;
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k.

2.11  19-+31-If Developer or Guarantor files a voluntary petition in bankruptey, or
is adjudicated bankrupt or insolvent, or files any petition or answer seeking
any reorganization, arrangement, composition, readjustment, liquidation,
dissolution or similar relief under any present or future applicable federal or
state law, or Developer or Guarantor seeks or consents to, or acquiesces, in the
appointment of any trustee, receiver or liquidator of such Developer or
Guarantor, or of all or any substantial part of its or their assets, or of the
ownership interests of Developer or Guarantor under this Lease;

(-
At
i
-y
(S

+9-4-12-1f there occurs the filing of a petition by or against Developer or
Guarantor (i) in any bankruptcy or other insolvency proceeding with respect
to Developer or Guarantor; (ii) seeking any relief under any state or federal
debtor relief law with respect to Developer or Guarantor; (iii) for the
appointment of a liquidator or receiver for all or substantially all of Developer
or Guarantor’s property or for Developer’s interest in this Lease; or (iv) for
the reorganization of Developer or Guarantor or for modification of
Developer’s or Guarantor’s capital structure and Developer or Guarantor, as
the case may be, fails to have the proceedings initiated by such petition stayed
or dismissed within sixty (60) days after the filing thereof; and

E

19-143-If Developer shall breach any other material covenant of Developer
contained in this Lease or in any right of entry agreement between Developer
and WMATA or fail to perform any other material obligation and such failure
is not cured within twenty-one (21) Business Days after receipt of Notice, so
long as Developer immediately commences cure of such Default following
such Notice from WMATA and thereafter diligently prosecutes such cure to
completion.

WMATA Default. The following shall constitute a “Default” by WMATA under

this Lease:

. 19.3.1.1 If WMATA fails to pay Impositions it is legally required to
pay; > impfude notice

19.3.1.2 If WMATA fails to keep the Leased Premises free of liens (A)Luk‘f' (i

other than the lien of any financing obtained by WMATA or Developer or the lien of an 'mui

easements placed against the Leased Premises by the Developer, as permitted under this wmaﬁ%?

Lease); and meur’

19.3.1.3 If WMATA fails to perform any other material obligation of
WMATA under this Lease. s

194 192-WMATA Remedies. If a Developer Default occurs, in addition to any other rights
- and remedies WMATA may have under this Lease and at law and in equity, and whether
or not Developer abandons the Lease Premises and Developer Improvements, WMATA

shall have the option to do any one or more of the following:

-y
NS
>

H-
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1921 WMATA may continue this Lease in full force and effect and collect,
by legal proceedings or otherwise, any Rent and other payments owed to
WMATA by Developer, and enforce this Lease by legal proceedings or
otherwise.

:

;

19:22-WMATA may, whether—or—notprovided the Term shall have been
terminated pursuant to Section 19-2.4;19.4.4, give Developer notice to
surrender the Leased Premises to WMATA on a date specified in such notice,
on which date Developer shall surrender and deliver possession of the Leased
Premises to WMATA unless the Default for which the surrender is required
has been cured by or on behalf of Developer. Upon or at any time after taking
possession of the Leased Premises, WMATA may remove any Persons or
property therefrom. WMATA shall be under no liability for or by reason of

any such entry, repossessmn or removal. Ne—s-ueh—emﬁy—er—repessesswfmhaﬂ

-
b
9

19:23-WMATA may remedy the Default at Developer’s expense (and such
expense shall constitute Additional Rent that shall be due and payable within

5-days1S Business Days following Notice by WMATA).

|

-
NS
15N
o

192:4-WMATA may re-enter the Lease Premises and by written notice to
Developer terminate this Lease on the date specified in such notice subject to
the applicable provisions of this Article 19 and Article 18. Upon the date
therein specified, the Term and the estate hereby granted and all rights of
Developer hereunder shall expire and terminate as if such date were the date
hereinabove fixed for the expiration of the Term.

—
N\
I
N

19-2.5-WMATA may re-enter the Lease Premises and relet the Lease
Premises and Developer Improvements, or any part thereof, for such term or
terms (which may be greater or less than the period which would otherwise
have constituted the balance of the Term) for such rent, on such conditions
(which may include concessions or free rent) and for such uses as WMATA,
in its reasonable business judgment, may determine; and WMATA shall
collect and receive any rents payable by reason of such reletting. The rents
received on such reletting shall be applied (A) first to the expenses of such
reletting and collection, including necessary renovation and alterations of the
Lease Premises, reasonable and actual attorneys’ fees and any reasonable and
actual real estate commissions paid, and (B) thereafter toward payment of all
sums due or to become due WMATA hereunder. If a sufficient amount to pay
such expenses and sums shall not be realized or secured, then Developer shall
pay WMATA any such deficiency monthly, and WMATA may, but shall not
be required to, bring an action therefor as such monthly deficiency shall arise.
WMATA shall not, in any event, be required to pay Developer any sums
received by WMATA on a reletting of the Lease Premises in excess of the
Rent provided in this Lease, but such excess shall reduce any accrued present
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or future obligations of Developer hereunder. WMATA’s re-entry and
reletting of the Lease Premises without termination of this Lease shall not
preclude WMATA from subsequently terminating this Lease as set forth in
Section 19:2.4:19.4.4. Developer agrees to pay WMATA, as Additional Rent,
immediately upon demand, all reasonable expenses incurred by WMATA in
obtaining possession and in reletting any of the Lease Premises, including,
without limitation, fees and commissions of attorneys, architects, agents and
brokers. WMATA shall in no way be responsible or liable for any failure to
relet the Lease Premises and Developer Improvements, or any part thereof, or
for any failure to collect any rent due for any such reletting.

19.5 Developer Remedies. If WMATA defaults and fails to cure its default after notice
and opportunity to cure, then Developer has the following remedies:

: [i1] the right to money damages measured as the difference
between the Fair Market Rental Value of the Leased Premises without WMATA’s
=== s a L ndiagl _nenlal value of the leased rremises without WMATA’s

erformance and the Fair Market Rental Value of the Leased Premises with WMATA’s

erformance with fair market value where “Fair Market Rental Value” means what
landlord under n mpulsion to lease the Leased Premises and a tenant under no
compulsion to lease the Leased Premises would determine as rent, taking into consideration

e period of time remaining on the Term of this Lease, the terms of this Lease. the highest
and best use under the zoning of the Leased Premises, as such use ma limited by the
areas and uses permitted under this Lease; the quality, size. condition and location of the

__‘———N@—R&
Leased Premises; and the rent for comparable land located in the vicinity of the Leased
Premises; and/or
(ii)  the right to_seek specific performance or_injunctive relief;
(iii)  the right to self-help as follows: Developer may (but will not be

_ required to) discharge WMATA'’s obligations, or pay Impositions or the costs of repairs. as
DQFW”— fste he case may be. If it does, all amounts paid by Developer in doing so and all ¢ t. d
" rr”"‘ #dt expenses incurred by Develo er in connection with doing so (together with interest at the

Wall Street Journal Prime Rate from the date of Developer’s pavme f the amount or

and/or

[ on incurring of each cost or expense until the date of full payment b MATA) will be
PM\""”" : ayable by WMATA to Developer on demand. If TA fails to make the repavment
pemar @ after notice and 30 Days opportunity to pay, then. in addition to any other rights it ma N offsct S

have, Developer will have the right to offset the amount of the repayment against Base Rent
and other charges under this Lease; however, Developer will have no lien or claim against
WMATA’s reversionary interest in the Leased Premises or the WMATA Excepted An:eas;

and/or
(iv)  the right, without the requirement that Developer first vacate

the Leased Premises, to seek a decl orv _ju nt that that WMATA’s default so
substantially and adversely interferes with the Developer’s use and enjovment of the
Leased Premises such tha ination of the Lease is the appropriate remedy. If a court

enters such a declaratory judgment, then Developer shall have 60 days after the date of 2
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final, nonappealable judgmént to vacate the Leased Premises, in accordance with the
provisions of this L.ease. Base Rent and other charges pavable hereunder shall be paid
through the date Developer vacates the L.eased Premises. Upon such termination and

rrender of the Leased Premises, Developer be_entitled to recover its actual mon
damages.
19.6 193 -No Developer Redemption Rights. Upon a Developer Default hereunder,

Developer hereby waives and surrenders for itself and all those claiming under it,
including creditors of all kinds (except as to creditors and Subtenants to the extent
expressly provided in this Lease), any right and privilege which it or any of them may
have under any present or future Law to redeem any of the Leased Premises or to have a
continuance of this Lease after termination of this Lease or of Developer’s right of
occupancy or possession pursuant to any court order or any provision hereof. The
provisions of this Section are not intended in any way to diminish the rights of any
Leasehold Mortgagee, Subleasehold Mortgagee or Subtenant to the extent expressly set
forth under Article 18.

E

194-Remedies Cumulative. Except as expressly otherwise provided herein, no right or
remedy conferred upon or reserved to WMATA _or Developer (as the case may be) in
this Lease is intended to be exclusive of any other right or remedy; and each and every
right and remedy shall be cumulative and in addition to any other right or remedy
contained in this Lease or available at law or in equity. In addition to the other remedies
provided in this Lease, WMATA or Developer (as the case may be) shall be entitled, to
the extent permitted by applicable Law, to injunctive relief in case of the violation or
attempted or threatened violation of any of the provisions of this Lease, or to specific
performance of any of the provisions of this Lease.

E

195 No Waiver. No delay or failure by WMATA or Developer (as the case may be) to
insist upon the strict performance by the other of any of the terms of this Lease, or to
exercise any right or remedy consequent upon a breach thereof, and no acceptance by
WMATA from Developer of full or partial rent during the continuance of any such
breach by Developer, shall constitute a waiver of any such breach or of any of the terms
of this Lease. None of the terms of this Lease to be kept, observed or performed by
WMATA or by Developer and no breach thereof, shall be waived, altered or modified
except by a written instrument executed by WMATA or by Developer, whichever the
case may be. No waiver of any default of Developer or WMATA (as the case may be)
shall be implied from any omission by the other to take any action on account of such
default if such default persists or is repeated, and no express waiver shall affect any
default other than the default specified in the express waiver and then only for the time
and to the extent therein stated. One or more waivers by WMATA or Developer (as the
case may be) shall not be construed as a waiver of a subsequent breach of the-same
covenant, term or condition by the other.

ARTICLE 20
DAMAGE AND DESTRUCTION

20.1 Developer's Rights, Duties and Obligations.
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20.1.1 If the Lease Premises and/or Developer Improvements, or any part thereof,
become damaged or destroyed by fire or other casualty, Developer shall (1)
repair, alter, change, substitute for, restore, replace or rebuild the same, to
such extent, condition and character as Developer shall determine, in its
reasonably exercised business judgment, taking into account, inter alia, then
existing market conditions ("Repair"), or (2) only if and to the extent there is
no material adverse impact on the Lease Premises or the WMATA’s Reserved
Areas and Interests, make safe, secure and sightly the damaged or destroyed
Lease Premises and Developer Improvements, removing any of the Developer
Improvements as Developer shall reasonably determine ("Secure") until x)
such time as Developer may elect to proceed under clause (1) or (y) such time
as the continuing failure to Repair results in a material adverse impact on the
Lease Premises or the WMATA’s Reserved Areas and Interests. Upon the
carlier to occur of (x) or (y) above, Developer shall proceed expeditiously to
effect a Repair. All costs to Repair and Secure shall be borne by Developer,
regardless of whether such casualty loss is covered by insurance and whether
the insurance proceeds are sufficient to cover Developer’s expenses; provided,
however, all insurance proceeds shall be made available to and shall be under
Developer's control for such purposes. Such Repairs shall be made subject to
and in conformity with the provisions of this Lease regarding the development
and construction of the Improvements and the Approved Development Plan,
including, without limitation, all provisions requiring the approval or consent
of WMATA with respect thereto.

202 Performance of Work. Except as otherwise provided in this Artticle, the conditions
under which any Repair work is to be performed, and the methods of proceeding with and
performing the same, shall be governed by this Lease, including, without limitation,
ARTICLE 11, to the extent applicable. Any such Repairs shall be completed free and
clear of mechanics’ and materialmen’s liens in compliance with this T ease.

20.3  Surrender of Lease. Except as herein provided, no destruction or damage to the Lease
Premises and/or Developer Improvements, or any part thereof, by fire or any other
casualty, shall permit Developer to surrender this Lease or shall relieve Developer from
its obligations under this Lease.

20.4 Interference with Metro Facilities. Developer shall not allow the Lease Premises
and/or Developer Improvements, or any part thereof, to remain damaged so as to interfere
with the safe use of Metro Facilities and/or access thereto. Should such damaged Lease
Premises and/or Developer Improvements, or part thereof, adversely impact on Metro
Facilities and/or access thereto, WMATA. shall promptly provide written notice to
Developer of such damage. and such damage shall be repaired to the extent necessary to
alleviate such adverse impact within a reasonable time, considering the circumstances,
after the occurrence of the damage.

20.4.1 If any Metro Facilities which, with any Developer Improvements, comprise an
integral unit, or which provide any Developer Improvements with any
structural or other physical support or service, or any part of such Metro
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Facilities, become damaged or destroyed by fire or other casualty, WMATA,
at its sole cost and expense, but subject to appropriation if WMATA is
WMATA (provided that failure of WMATA to obtain such appropriation shall
not relieve WMATA of its obligations under this Section 20.4), shall promptly
repair, alter, restore, replace or rebuild the same as nearly as reasonably
possible to its condition and character prior to such casualty. WMATA shall
have said obligation to repair, alter, restore, replace or rebuild provided the
insurance proceeds are sufficient to cover WMATA’s expenses. Such repairs,
alterations, restorations, replacements or rebuilding shall include any changes
or alterations that WMATA may elect to make to the Metro Facilities,
provided such changes and alterations do not deprive any Developer
Improvements of any aforesaid integrity, support or service, and are in
conformity with the provisions of this Lease and Laws, and any temporary
repairs for the protection of other property, including the Lease Premises and
Developer Improvements, pending the completion of said work. Said work
shall comply with all applicable requirements of this Lease and Laws.

ARTICLE 21
LIENS

21.1 Lease Premises to Be Kept Free and Clear. Developer shall keep the Lease Premises
and the Developer Improvements free and clear of mechanics’, materialmen’s and other
liens for or arising out of, or in connection with, work or labor done, services performed,
or materials or appliances used or furnished in connection with Developer’s construction,
maintenance, and operations. Any work or construction, by, for or permitted by
Developer on the Lease Premises and/or any Developer Improvements, and any
obligation therefor incurred by Developer, or any claims upon which any such lien may
or could be based, shall be promptly and fully paid and discharged or otherwise satisfied,
bonded, or similarly provided for by Developer, prior to WMATA’s being exposed to
imminent danger of loss due thereto, subject to Developer's right to contest the same and
bond off such mechanics, materialmen's and other liens in accordance with the
procedures specified in Section 21.4, below. Developer shall indemnify, defend, and
save WMATA harmless against any loss, damage, or cost (including but not limited to
reasonable counsel fees) as a result of any such liens, claims of liens, suits, or other
proceedings relating thereto, pertaining to the Lease Premises and/or Developer
Improvements and arising out of Developer’s acts or failures to act.

21.2 Additions and Alterations. Any alterations, improvements, additions, or repairs which
Developer may make or permit or cause to be made on the Lease Premises and/or the
Developer Improvements shall comply with the requirements of this Article 21.

21.3  To Advise WMATA. For lien protection purposes, Developer shall give WMATA no
less than thirty (30) days advance written notice of the commencement of any
construction, alteration, addition or improvement, and such oral (in the case of
emergency) or written (and in advance, if practicable) notice as is reasonable in the
circumstances of any repair, to Base Developer Improvements estimated to cost in excess
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of § 1,000,000 (adjusted by the CPI Adjustment), and shall post
appropriate notices of WMATA's non responsibility.

214 In Contesting Liens. Notwithstanding anything to the contrary contained herein,
Developer may contest any lien by all legally permissible means. If Developer desires to
contest any lien in excess of $ 2,500,000, it shall notify WMATA
of its intention within thirty (30) days after Developer receives notice of the filing of such
lien. In such case, Developer shall protect WMATA by posting a good and sufficient
surety bond, or providing other reasonably satisfactory security, against such lien and any
cost, liability, or damage arising out of such contest. WMATA shall not be required to
make demand for such bond or security. Upon the final determination of the validity of
the lien by a court of competent jurisdiction, Developer shall satisfy and discharge such
lien to the extent held valid within sixty(60one hundred eighty (180) days of said
determination. In the event of any contest, Developer shall protect and indemnify
WMATA against all loss, reasonable expenses and attorney's fees, and damage resulting
therefrom.

21.5 Survival. The provisions of this ARTICLE 21 shall survive any termination or
expiration of this Lease.

ARTICLE 22
QUIET ENJOYMENT

22.1 Rights, Responsibilities and Duties. Developer, upon paying the Rent and acting in
compliance with the terms of this Lease, shall quietly enjoy the Lease Premises without
hindrance or molestation by WMATA or by anyone claiming by, under or through
WMATA, and WMATA agrees to defend Developer's right to such occupancy, use and
enjoyment and the leasehold title to the Lease Premises against the claims of any and all
persons whomsoever claiming the same, or any part thereof, subject, however, in each
case to: (a) the exceptions, reservations and conditions of this Lease and the Transaction
Documents; (b) the Zoning Ordinance; (c) all applicable Laws and governmental rules
and regulations; (d) those items listed as exceptions to title in the Title Commitment (the
"Permitted Exceptions"); and (e) rights of parties with respect to the Leased Premises
under unrecorded agreements with WMATA or easements contemplated to be granted by
WMATA but not yet of record, as listed in Exhibit 22.1.

222 Title Insurance. Developer has received and reviewed a Commitment for Title
Insurance, No. issued by , as
agent for (the "Title Commitment Issuer"), a copy of which is
attached hereto as Exhibit C (the "Title Commitment"), and accepts the risk of obtaining
such Leasehold Title Insurance Policies and Mortgagee Title Insurance Policies during
the Term, for the Lease Premises and Developer Improvements, as Developer may desire
to obtain for itself or for any Subtenant, Leasehold Mortgagee or Subleasehold
Mortgagee (each a "Title Policy"), reflecting the state of title reflected in the Title
Commitment.
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ARTICLE 23
CONDEMNATION

23.1 Total Taking. If during the Term of this Lease, there should be a Taking of the Lease
Premises and Developer Improvements (a “Total Taking”), such Taking shall be deemed
to have caused this Lease to terminate and expire on the date of such Taking.

23.2  Partial Taking

23.2.1 If the Taking involves less than all of the Lease Premises but materially
involves or impairs any Developer Improvements or the operation thereof,
available parking or access to the Lease Premises (a “Partial Taking”) and that
portion of the Lease Premises remaining, in Developer’s reasonable business
judgment, cannot be adequately restored, replaced or reconfigured so as to
constitute a complete architectural or business unit of substantially the same
usefulness, design, construction, and economic feasibility, or to provide
reasonably comparable parking or access as existed or was contemplated
before such Taking, then Developer shall have the right to terminate this
Lease or partially release such portion from the operation of this Lease upon
written notice to WMATA within one hundred twenty (120) days after the
date to the Taking. Said notice shall state the date of termination or partial
release, which shall not be earlier than the date of the Taking.

23.2.2 If this Lease is not terminated in its entirety by Developer upon a Partial
Taking, then as to the portion of the Lease Premises and Developer
Improvements taken in such condemnation proceedings, or partially released
by Developer, this Lease shall terminate. Developer, at its sole cost and
expense, shall proceed to make an adequate restoration, repair or
reconstruction of the part of the Lease Premises not taken; provided, however,
Developer’s condemnation proceeds, less Developer's Condemnation Costs
(which shall be reimbursed to Developer from such proceeds), shall be
sufficient for and shall be made available to and shall be under Developer's
control for such purposes. Such Repairs shall include any temporary Repairs
for the protection of other property pending the completion of said work.
Such work shall comply with all applicable requirements of this Lease. Any
remaining condemnation proceeds shall be made available to and shall be
under Developer's control for any costs incurred by Developer to Repair
and/or Secure any of the Developer Improvements not taken.

23.3 Date of Taking. For the purpose of this Article, the date of Taking shall be the date on
which title vests in the condemnor. All obligations under this Lease properly allocable
solely to that portion of the Lease Premises taken in the Taking, shall be prorated through
the effective date of termination, except that no prepaid Base Rent shall be refunded to
Developer. WMATA and Developer shall execute and deliver to each other such
documents as may be reasonably necessary to evidence such termination or partial
release. Thereafter, neither shall have any further obligation to the other under the terms
of this Lease, to the extent of such termination or partial release.
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234 Inmtervention. In the event that the Lease Premises and/or Developer Improvements, or
any part thereof, shall be the subject of a proposed Taking as provided in this Article,
WMATA and Developer each shall be entitled to intervene in the proceeding and claim
their respective distributive share as provided in Section 23.5. WMATA and Developer
shall each bear their respective costs, attorney and expert fees, and all other expenses
incurred in the determination and collection of such an award (“Condemnation Costs”),
subject to reimbursement pursuant to Section 23.5 or Section 23.6, as the case may be..

23.5 Distribution of Proceeds. The condemnation proceeds for a Taking under Section 23.1
or Section 23.2 (but subject to use as provided in Section 23.2.2), as the case may be shall
be divided between WMATA and Developer in the following order of priority:

23.5.1 First, WMATA and Developer shall receive, on a pari passu basis, amounts
equal to their respective Condemnation Costs; and

23.5.2 Second, WMATA shall be entitled to a sum equal to the hard and soft costs of
relocating, designing and constructing in conformity with WMATA’s
requirements any and all Metro Facilities that in whole or in part were

included in or integrated within or among the Developer Improvements
affected by the Taking.

2353 Third, WMATA and Developer shall be entitled to receive from the remaining
condemnation proceeds, pari passu as to the three categories immediately
following:

23.5.4 Developer, the sum of: (1) the fair market value of the Leasehold Interest, as
determined by a qualified appraiser, mutually agreed upon by the parties, and
(2) the fair market value of the Developer Improvements, as determined by a
qualified appraiser, mutually agreed upon by the parties; and

23.5.5 To the extent of any proceeds remaining after making the distributions above,
WMATA shall receive the fair market value of WMATA's residual interest in
the Developer Improvements taken, if any, as determined by a qualified
appraiser mutually agreed upon by the parties; and

23.5.6 To the extent of any proceeds remaining after making the distributions above,
WMATA and Developer shall share any such balance in a ratio of Ten
Percent (10%) to WMATA and Ninety Percent (90%) to Developer for those
portions of the remaining condemnation proceeds as are reasonably allocated
to the Term of this Lease; and

23.5.7 To the extent of any condemnation proceeds remaining after making the
distributions above the full amount of such remaining condemnation proceeds
shall vest in WMATA, and Developer hereby irrevocably assigns to WMATA
any and all of Developer’s rights in such remaining condemnation proceeds
and Developer shall have no right thereto.
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23.5.8 The provisiéns of this Section 23.5 shall survive any termination of this Lease
or partial release pursuant to this Article.

23.6 Temporary Taking.

23.6.1 If a Taking (whether Total or Partial) is solely for temporary use or occupancy
(a “Temporary Taking”), and if such Taking shall involve a material portion
of the Lease Premises for more than sixty (60) days, Developer, at its option,
shall be entitled to terminate this Lease or release portions of the Lease
Premises in a manner consistent with Sections 23.1 and 23.2, in which event,
as to the released portions, the provisions of Section 23.3 and Section 23.5
shall apply, or to continue with this Lease, in which event, except to the extent
that WMATA and Developer may be prevented from so doing pursuant to the
terms of the order of the condemming authority, each shall perform and
observe all of the other terms, covenants, conditions and obligations hereof
upon the part of each to be performed and observed, as though such Taking
had not occurred.

23.6.2 The condemnation proceeds for a Temporary Taking under Section 23.6.1,
with respect to the Lease Premises (if this Lease is not terminated by
Developer), or with respect to any portion of the Lease Premises not released
by Developer (if a portion is so released), shall be divided between WMATA
and Developer in the following order of priority:

23.6.2.1 First, Developer shall receive an amount equal to its Condemnation
Costs.

23.6.2.2 Second, Developer shall be entitled to receive the entire remaining
amount of the award made for such Taking, whether paid by way
of damages, rent or otherwise, unless the period of temporary
Taking shall extend to or beyond the expiration date of the Term of
this Lease. In such case, the award shall be apportioned between
WMATA and Developer as of the date of expiration of the Term of
this Lease, as same may be extended by Developer as provided
herein, based on (a) the respective periods of the Temporary
Taking occurring before and after such expiration date, and (b) any
allocation of portions of the award by the condemning authority to
specific periods of time.

23.6.3 Upon the termination of any such period of Temporary Taking, prior to the
expiration of the Term of this Lease, Developer at its option may Repair or
Secure the Lease Premises and Developer Improvements, in accordance with
the rights and obligations described in Section 23.2.2.

23.6.4 The provisions of this Section 23.6 shall survive any termination of this Lease
or partial release pursuant to this Article.
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ARTICLE 24
DISPUTE RESOLUTION

24.1 AMernative Dispute Resolution Mechanisms. In the event of a dispute between the
parties (including, without limitation, any claim by one party against the other party) with
respect to any matter arising under this Lease or any of the Transaction Documents, the
party raising a dispute or claim (the “Aggrieved Party”) shall give the other party written
notice specifying the nature of the dispute and the monetary amount involved, if any (the
“Dispute Notice”). For a period of fifteen (15) days after receipt of the Dispute Notice,
the parties’ Designated Representatives shall proceed diligently and in good faith in an
effort to resolve the dispute to their mutual satisfaction. If the parties fail to resolve the
dispute prior to the expiration of the fifteen (15)-day period, then upon the written request
of the Aggrieved Party to the other party (the “Alternative Dispute Notice™), the
following provisions with respect to non-binding, alternative resolution of the dispute
shall govern:

24.1.1 If the Dispute Notice specifies a monetary amount less than
$ » then (a) within three (3) days after receipt of the
Alternative Dispute Notice, each party shall appoint a representative (meeting
the qualifications of Section 24.1.3); provided that, if a party shall fail to
timely appoint its representative, the other party may appoint such
representative; (b) within three (3) days after their collective selection, the two
(2) representatives selected shall select a third (3rd) representative (meeting
such standards); and, (c) the three representatives (the “Dispute Review
Panel”) shall meet within three (3) days after their collective appointment (or
at such reasonable time thereafter as a majority of the Dispute Review Panel
may agree upon) to decide the disputed issue. The disputed issue shall be
resolved, by not less than a majority vote of the Dispute Review Panel, within
thirty (30) days after the date of the selection of the third representative. Fees
of, and expenses incurred by, the representative of a party in connection with
the dispute resolution shall be borne by such party, and of the third (3rd)
representative, equally by both parties.

24.1.2 If the Dispute Notice (a) does not specify a monetary amount, or (b) specifies
that the matter in dispute cannot be reduced to monetary terms, or (c) specifies
a monetary amount equal to or greater than $ , or if the
parties do not elect to be bound by the decision and award of the Dispute
Review Panel, any party the Aggrieved Party shall file a demand with the
American Arbitration Association in Washington, D.C. simultaneously with
delivering the Alternative Dispute Notice to the other party. Such arbitration
shall be conducted in Washington, D.C. in accordance with the applicable
rules of the American Arbitration Association (the “AAA Rules”) by a panel
of not less than three (3) arbitrators. The arbitrators shall be selected in
accordance with the AAA Rules from the roll maintained by the American
Arbitration Association in Washington, D.C., and shall be sworn faithfully
and fairly to determine the dispute in question. Fees of, and expenses
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incurred by, the arbitrators in connection with the dispute resolution shall be
borne equally by both parties.

24.1.3 The representatives or arbitrators selected in accordance with this Section
shall not be related by blood, marriage or professional affiliation to the parties
or the principals of the parties, and must be professionals or persons with at
least ten (10) years’ experience in the substantive area in which the dispute
has arisen.

24.2 Discovery. Notwithstanding any provision in the AAA Rules to the contrary, in any
arbitration proceeding, the parties each (a) shall have the right to add by way of joinder
any other party under contract for work or professional services of any kind relating to
the Project; (b) prior to the arbitration hearing, shall be entitled to take limited discovery
in the form of the right to request documents, the right to serve not more than thirty (30)
interrogatories and the right to take not more than four (4) depositions, with respect to
each other party and may, in addition, for good cause shown, be permitted additional
discovery in the discretion of the arbitrators; and (c) at the arbitration hearing, shall be
entitled to present evidence and to cross-examine witnesses.

243 Binding Effect. The decision and award of the Dispute Review Panel or the arbitration
panel, as the case may be, shall be non-binding and shall only be enforceable against
either party in any court of competent jurisdiction pursuant to a separate agreement to
make such decision binding, which agreement shall be in each party’s sole and absolute
discretion.

ARTICLE 25
SURRENDER

25.1 Surrender of Lease Premises and Developer Improvements. On the expiration of the

Term or any other termination of this Lease, Develeper—sh&&—s%eﬁdef—khe—lzease
Premises—and-anyWMATA shall have the right to purchase Developer’s interest in
the Developer Improvements to—WMATA—without-delayat fair market value, in the
condition provided in Section +4-+—14.1 [NEED TO DISCUSS OWNERSHIP OF
IMPROVEMENTS AND CONSIDERATION TO BE PAID PER PAUL MYERS
COMMENTS] Any Developer Improvements shall be free and clear of all mortgages,
liens, or Impositions, except (and only to the extent that) any such mortgages, liens, or
Impositions were placed by WMATA or result from any work performed on the Lease
Premises by WMATA, or for WMATA at WMATA’s specific written request.

25.2 Removal of Personal Property, Trade Fixtures, Etc. Developer and any Occupant
who purchased or otherwise provided signs, furniture, furnishings, trade fixtures,
business equipment, and/or other similar items may remove such items at or prior to the
termination or expiration of this Lease. Notwithstanding the foregoing, if such removal
will cause material damage to the Developer Improvements, and if the Developer
Improvements are to continue in active use in their then present condition, Developer or
such Occupant, which shall be applicable, shall repair or restore the Developer
Improvements to their condition immediately preceding the removal of such furniture,
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furnishings, trade fixtures, business equipment and/or other similar items, or pay or cause
to be paid to WMATA the cost of repair or restoration necessitated by such removal.

25.3  Personal Property and Trade Fixtures Not Removed. Any personal property of
Developer or any Occupant which shall remain in or on the Lease Premises and the
Developer Improvements after the termination or expiration of this Lease shall be
deemed to have been abandoned, and either may be retained by WMATA as its property
or disposed of without accountability in such manner as WMATA may see fit.

254 'WMATA'’s Responsibility. In no event shall WMATA be responsible for any loss or
damage occurring to any property owned by Developer or any Occupant which is not
removed at or prior to the termination or expiration of this Lease.

25.5  Survival of Article. The provisions of this Article 25 shall survive any termination or

expiration of this Lease for a period of thirty (30) days.

ARTICLE 26
CERTIFICATES BY WMATA AND DEVELOPER

26.1  Certificate by WMATA. WMATA agrees, upon not less than ten (10) Business Days’
prior notice from Developer, to execute, acknowledge and deliver a written statement to
Developer, or to any of Developer’s actual or prospective lenders, security rating
agencies, auditors, purchasers, investors or as Developer may specify or to any
governmental entity, if required by such governmental entity, which: (1) certifies that
this Lease is unmodified and in full force and effect (or if modified that this Lease is in
full force and effect as modified and states the modifications); (2) states to the best
knowledge of WMATA whether Developer is in default in keeping, observing and
performing any of the terms of this Lease, and, if in default, specifies each such default of
which WMATA has knowledge; (3) states to the best knowledge of WMATA as to the
existence of any offsets, counterclaims or defenses to this Lease on the part of Developer
or WMATA; and (4) sets forth any other matters which reasonably may be requested
except as to proprietary or confidential information. It is intended that any such
statement delivered pursuant to this Section 26.1 may be relied upon by any prospective
permitted assignee of Developer’s interest in this Lease, any existing or prospective
securities rating agency, auditor or lender or investor providing financing or funds to
Developer, or to any other prospective lender or investor, but reliance on such certificate
may not extend to any default of Developer as to which WMATA shall have no actual
knowledge.

26.2  Certificate by Developer. Developer agrees, upon not less than ten (10) business Days’
prior notice from WMATA, to execute, acknowledge and deliver to WMATA and/or to
any person or governmental entity (if required by such governmental entity) designated
by WMATA, a written statement which: (1) certifies that this Lease is unmodified and in
full force and effect (or if modified, that this Lease is in full force and effect as modified
and states the modifications); (2) states to the best knowledge of Developer whether
WMATA is in default in keeping, observing and performing any of the terms of this
Lease and, if in default, specifies each such default of which Developer has knowledge;
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(3) states to the best knowledge of Developer as to the existence of any offsets,
counterclaims or defenses to this Lease on the part of WMATA or Developer; and (4)
sets forth any other matters which reasonably may be requested except as to proprietary
or confidential information. It is intended that any such statement delivered pursuant to
this Section 26.2 may be relied upon by WMATA or any prospective successor to
WMATA’s interest in the Lease Premises or any part thereof, or any governmental entity,
if required by such governmental entity but reliance on such certificate may not extend to
any default of WMATA as to which Developer shall have no actual knowledge.

ARTICLE 27
DETERMINATION OF FAIR MARKET VALUE

27.1  Procedures for Determining Fair Market Value.

27.1.1 Whenever a determination of the Fair Market Value is required under this
Lease, the Designated Representative of each of WMATA and Developer
shall convene and attempt to determine a mutually agreeable Fair Market
Value. If the Designated Representatives of WMATA and Developer are
unable to agree on the Fair Market Value within thirty (30) days of their
convening, then within twenty (20) days after the expiration of such thirty
(30) day period, the Designated Representative of each WMATA and
Developer shall select, at its respective expense, an appraiser, who is a
disinterested person with at least ten (10) years professional experience as a
real estate appraiser, and who is a member of the Appraisal Institute, has an
"MAI" certification, or is a member of or has a comparable certification from
any successor association (or any association of comparable standing). The
two selected appraisers shall then select a third appraiser. Each of the three
appraisers shall complete an appraisal in accordance with the Scope of Work.
Each party shall pay for its own appraisal by its selected appraiser. The
parties shall split the costs of the third appraiser, if necessary. The two
appraisals that are closest in their determination of fair market value shall be
averaged to arrive at the Fair Market Value.

27.1.2 Each party shall require its appraiser, and such appraisers shall require the
third, to prepare and deliver its appraisal to the parties within fifty (50) days
after the appraiser’s appointment. If either party fails to appoint its appraiser,
or if its appraiser fails to prepare and timely deliver its appraisal, such
appraisal shall be deemed to be the one rejected by the other party. If either
party fails to appoint its appraiser, the appointed appraiser need not select a
“third” appraiser, and the appraisal of such appointed appra1ser shall
determine the Fair Market Value.
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ARTICLE 28
REPRESENTATIONS AND WARRANTIES AND
COVENANTS OF WMATA AND DEVELOPER

28.1 Representations And Warranties Of WMATA. For the purpose of inducing
Developer to enter into this Lease and to consummate the lease of the Lease Premises in
accordance herewith, WMATA hereby represents and warrants to Developer the
following as of the Effective Date:

28.1.1 WMATA is a regional body, corporate and politic, organized pursuant to
Public Law 89-774, 80 Stat. 1324; Maryland Acts of General Assembly,
Chapter 869-1965; Virginia Acts of Assembly, Chapter 2-1966; and
Resolution of D.C. Board of Commissioners adopted November 15, 1966;

28.1.2 WMATA has the full corporate power and authority to lease the Lease
. Premises and to execute the documents to be executed by WMATA and has
taken, as applicable, all corporate, or equivalent entity actions required for the
execution and delivery of this Lease and prior to the Effective Date will have
taken, as applicable, all corporate, or equivalent entity actions required for the
consummation of the transactions contemplated by this Lease. The parties
executing this Lease on behalf of WMATA have full power and authority to

bind WMATA to the obligations of WMATA set forth herein. The terms and
conditions of this Lease do not conflict with, cause a breach of, the terms,
conditions or provisions of, or constitute a default under, any agreement to
which WMATA is a party or by which WMATA or the Property is otherwise

- 7 bound. egally exists, is in good standi nder Federal and
’ I eut local laws, and is authorized to conduct the business in which it is
engaged. The execution, deli and performance of this Lease will not

violate any laws or breach any contract or provision of the WMATA

Compact. No consent, approval or authorization is required to be
obtained ATA that has not alreadv been obtained in connection
with execution, delivery and performance of this Lease. except that in

accordance with Section . this I ease is subject to FTA approval;

28.1.3 WMATA owns fee title to the Land, subject to encumbrances and other
matters of record and existing site conditions;

28.1.4 There are no adverse or other parties in possession of the Lease Premises.

WMATA will, on_the Effective Date, deliver possession of the Leased
Premises to Developer free and clear of any_and all tenancies and
occupancies, except as may be approved by Developer in writing, suB‘ject
only to the exceptions and rights on behalf of WMATA as set forth in this

Lease;

28.1.5 The joinder of no person or entity other than WMATA is necessary to lease
the Lease Premises to Developer on the Effective Date in accordance with the
terms and conditions of this Lease or for WMATA to fulfill WMATA’s other
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obligations subject to and in conformity with the terms and conditions of this
Lease;

28.1.6 To- WMATA s knowledge- WMATA has not received any written notice from
any governmental authority having jurisdiction over WMATA and the Lease
Premises of any violation of the Lease Premises of any applicable Laws that
remains pending and uncured or from any insurance company of any violation
of the Lease Premises of applicable insurance requirements that would require
corrective work to be performed with respect to the Lease Premises that
remains pending and uncured; and

28.1.7 To WMATA’s knowledge, there are no actions, proceedings, litigation,
governmental investigations or condemnation actions either pending or
threatened against the Lease Premises.

28.1.8 ther than as a result of a breach b er of its representations
warranties and covenants contained herein:

})umwl't 28.1.8.1.1 WMATA and WMATA’s Reserved Areas
DW) wrn AT vland Interests and WMATA’s Residual Property will remain in
Juhe ({g,f) compliance with all applicable laws, ordinances, and regulations
2 AL 1 (including consent decrees and administrative orders) relating to public
1724 tv health and safety and protection of the environment, including all
Environmental TLaws. WMATA will obtain and comply with all

Ed&’t:\w&(. b’"f’u‘tb governmental permits relating to the use or gggraggn of g_M_A!A’

rved Areas and Interests and W ’s idual Pro
b licable Environmental L.aws. T ill conduct and com ]e e

all_investigations, studies, sampling, and testing procedures and all
remedial, removal, and other actions necessary to clean up and remove
all hazardous materials on, from or affecting WMATA'’s Reserved Areas

nd Interests and TA’s Residual Prope in_accordance with all

applicable Environmental Laws.

Ertlar
28.1.8.1.2 WMATA will not permit to occur any

ﬁlhn i fb ﬁ07(/ W WL release, generation, manufacture, storage, treatment, transportation, or
will Cauie dﬂ/m « disposal of - Hazardous Materials, _except _in__compliance wit

bm)o[oﬁrl‘ﬁr Environm in, under, or from WMATA’s Reserved Area
and Interests and WMATA’s Residual Property. WMATA will promptl
° Remove Uume C"f”@/ 7 notify Developer, in_writing, if ATA acquires notice or
knowledge that any Hazardous Material has been or is threatened to be
released, discharged, di ed of, transported, or stored on, in, u or
from WMATA’s Reserved Areas and Interests and WMATA’s Residual
ropertv: and if anv Hazardous Material is found on TA’
eserved Areas and Interests and ATA’s Residual Pr
WMATA, at its own cost and expense, will immediately take such action
as_is necessary to detain the spread of and remove the Hazardous
Material in compliance with Environmental Laws.

) W”nwh
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28.1.8.1.3 WMATA __ will immediately __notify
Developer and provide copies upon receipt of all written citations relating

to the condition of WMATA’s Reserved Areas and Interests and
WMATA'’s Residual Property or compliance with Environmental Laws,
WMAT ill promptly cure and have dismissed with prejudice an
actions and proceeding brought pursuant to any Environmental Laws.

Except as described below, WMATA will promptly notify Developer of

any liens threatened or attached against the Leased Premises pursuant to

any Environmental Law. If such a lien is filed against the Leased
. it

ect to an environmental condition caused by a breach
b ATA of any of its covenants in this Section, then, within thir
30) Days from the date that the lien is placed against the Leased
Premises, and before any governmental authority commences
roceedings to sell TA’s reversiona interest in the I.eased
Premises and/or the Leased Premises pursuant to the lien, WMATA will
either (1) pay the claim and remove the lien from the Leased Premises; or
(2) furnish either (i) a bond or cash deposit reasonably satisfactory to
Developer and Developer’s title insurance company in an amount not less
than the claim from which the lien arises; or (ii) other security

satisfactory to Developer in_an amount not less than that which_is
sufficient to discharge the claim from which the lien arises.

282 AslIs, Where Is Terms. Except for the representations and warranties expressly set forth
above in Section 28-1:28.1 and subject to Developer’s Study Period rights and the
isfaction of conditions precedent in accordance with th A, this Lease is being
executed and the Lease Premises is expressly being leased to Developer “AS IS,”
“WHERE IS,” and “WITH ALL FAULTS.” The terms and conditions set forth herein
are the result of arm’s-length bargaining between entities familiar with transactions of
this kind, and the terms and conditions reflect the fact that, other than the representations
and warranties expressly set forth above in Section 28.1, Developer shall have the benefit
of, and is relying upon, no information provided by WMATA and no statements,
representations or warranties, express or implied, made by or enforceable directly against
WMATA, including, without limitation, any relating to the value of the Lease Premises,
the feasibility, suitability, physical or environmental condition of the Lease Premises for
the construction, development or installation of any Developer Improvements or for
Developer’s intended uses, compliance or lack of compliance of the Lease Premises with
any state, federal, county or local law, ordinance, order, permit or regulation, or any other
attribute of or matter relating to the Lease Premises. Developer represents and warrants
that as of the date hereof it has reviewed and conducted such independent analyses,
studies, reports, investigations and inspections as it deems appropriate in connection with
the Lease Premises.

28.2.1 HExcept for the representations and warranties expressly set forth above

in_Section 28.1, if WMATA provides or has provided any documents,
opinions or work product of consultants, surveyors, architects, engineers, title
companies, governmental authorities or any other person or entity with respect
to the Property, Developer and WMATA agree that WMATA has done so or
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shall do so only for the convenience of Developer, Developer shall not rely
thereon and the reliance by Developer upon any such documents, opinions or
work product shall not create or give rise to any liability of or against
WMATA, WMATA'’s Affiliates or any of their respective partners, officers,
directors, participants, employees, contractors, attorneys, consultants,
representatives, agents, successors, assigns or predecessors-in-interest.

28.2.2 Except for the representations and warranties expressly set forth above in

Section 28.1, Developer shall rely only on any title insurance obtained by
Developer with respect to title to the Lease Premises and to any matter as to
which a title policy endorsement is available in the jurisdiction where the
Lease Premises is located.

28.2.3 Except for the representations and warranties expressly set forth above in

Section 28.1, Developer acknowledges and agrees that no representation has
been made and no responsibility is assumed by WMATA with respect to
current and future applicable zoning or building code requirements; the Lease
Premises’s compliance with any other laws, rules, ordinances or regulations;
or the Lease Premises’s financial earning capacity or expense history.

28.2.4 WMATA and Developer agree that those representations contained in Section
28.1 shall aet-survive the expiration or termination of this Lease_for_a period
of one (1) year. In the event that WMATA breaches any representation
contained in Section 28.1 and Developer had knowledge of such breach prior
to the Effective Date, Developer shall be deemed to have waived any right of
recovery and WMATA shall not have any liability in connection therewith.

28.2.5 Representations and warranties above made to the knowledge of WMATA
’ shall not be deemed to imply any duty of inquiry. For purposes of this Lease,
the term “knowledge” as it relates to WMATA shall mean and refer to only

the actual knowledge of the Designated Representative of WMATA (as
hereinafter defined) and shall not be construed to refer to the knowledge of

any other officer, director, agent, employee or representative of WMATA, or

any Affiliate of WMATA, or to impose upon such Designated Representative

any duty to investigate the matter to which such actual knowledge or the

absence thereof pertains, or to impose upon such Designated Representative

any individual personal liability, which Developer hereby waives. As used

herein, ;ﬁi}? m “Designated Representative” as it relates to WMATA shall

28.3 Representations And Warranties Of Developer. For the purpose of inducing
WMATA to enter into this Lease and to consummate the lease of the Lease Premises to
Developer in accordance herewith, Developer hereby represents and warrants to
WMATA the following as of the Effective Date:
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5 he Jazz @_Florida Avenue LLC is a District of Columbia

limited haBility company duly formed, validly existing and in good standing
under the laws of the District of Columbia;

28.3.1

28.3.2 Developer, acting through any of its or their duly empowered and authorized
officers, partners or members, has all necessary power and authority to own
and use its properties and to transact the business in which it is engaged, and
has full power and authority to enter into this Lease, to execute and deliver the
documents and instruments required of Developer herein, and to perform its
obligations hereunder; and no consent of any of Developer’s officers, partners
or members is required to so empower or authorize Developer;

28.3.3 No pending or, to the knowledge of Developer, threatened litigation exists
that, if determined adversely, would restrain the consummation of the
transactions contemplated by this Lease or would declare illegal, invalid or
non-binding any of Developer’s obligations or covenants to WMATA,;

28.34 Developer, acting through its duly empowered and authorized
Bl o m : is duly authorized to execute, deliver and
perform this Lease and all documents and instruments and transactions
contemplated hereby or incidental hereto, and such execution, delivery and
performance by Developer does not (i) violate any of the provisions of its
organizational documents, operating agreements or similar organic
documents, (ii) violate any provision of any Laws currently in effect, (iii)
violate any judgment, decree, writ, injunction, award, determination or order
currently in effect that names or is specifically directed at Developer or its
property, or (iv) require the consent, approval, order or authorization of, or
any filing with or notice to, any court or other governmental authority;

28.3.5 The joinder of no person or entity other than Developer is necessary for
Developer to lease the Lease Premises at the Effective Date in accordance
with the terms and conditions of this Lease or for Developer to fulfill
Developer’s other obligations subject to and in conformity with the terms and
conditions of this Lease;

28.3.6 Developer covenants, warrants, and represents to and with WMATA that
Developer: (a) is formed or organized solely for the purpose of developing,
constructing, selling, renovating, leasing and operating the Lease Premises
and the Developer Improvements and only for conducting activities incidental
thereto, (b) shall not engage in any business unrelated to such purpose and
activities, (c) shall not have any assets other than those related thereto or any
indebtedness other than related thereto, (d) shall maintain its own separate
books and records and have its own accounts, in each case which are separate
and apart from the books and records and accounts of any other person or
entity, () shall be subject to all of the limitations on powers set forth in the
organizational documentation of each such entity as of the Effective Date, (f)
shall hold itself out as being a person or entity separate and apart from any
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other persoh or entity, and (g) shall otherwise satisfy usual current market
criteria for constituting a single purpose entity, except for any obligation to
have an “independent” director; and

28.3.7 For purposes of this Lease, the term “knowledge” as it relates to Developer
shall mean and refer to only the actual knowledge of the Designated
Representative (as hereinafter defined) of Developer and shall not be
construed to refer to the knowledge of any other officer, director, agent,
employee or representative of Developer, or any Affiliate of Developer, or to
impose upon such Designated Representative any duty to investigate the
matter to which such actual knowledge or the absence thereof pertains, or to
impose upon such Designated Representative any individual personal liability,
which WMATA hereby waives. As used herein, the term “Designated
Representative” as it relates to Developer shall refer to

Developer represents that each of

Developer’s Designated Representative under this Section 28.3.7 is an

individual to whom material facts relevant to the matters covered by the

representations and warranties of Developer that are set forth in this Lease
would be reported in the ordinary course of business.

ARTICLE 29
MISCELLANEOUS

29.1 Recitals, Exhibits And Schedules. All Recitals, Exhibits and Schedules annexed hereto
are incorporated herein and made a part of this Lease for all purposes.

29.2 Binding Effect. This Lease shall be binding upon and inure to the benefit of WMATA
and Developer, and their respective successors, heirs and permitted assigns.

29.3 Captions. The captions, headings and arrangements used in this Lease are for
convenience only and do not in any way affect, limit, amplify, or modify the terms and
provisions hereof.

29.4 Number And Gender Of Words. Whenever herein the singular number is used, the
same shall include the plural where appropriate, and words of any gender shall include
each other gender where appropriate.

29.5 Notices

29.5.1 All notices, demands, requests and other communications required pursuant to
or in connection with the provisions of this Lease (“Notice”) shall be in
writing and shall be deemed to have been properly given or served for all
purposes (i) if sent by Federal Express or the nationally recognized overnight
carrier for next business day delivery, on the actual date of delivery by such
carrier, or (ii) if personally delivered, on the actual date of delivery or (iii) if
sent by certified mail, return receipt requested postage prepaid, on the Fifth
(5th) Business Day following the date of mailing addressed as follows:
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If to Developer:

And with a copy to:

Ifto WMATA:

And with a copy to:

And with a copy to:

EAST\2209240-142202491.2
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Banneker Ventures, LL.C
700 12th Street, NW, Suite 700

Washington, DC 20005

Attn: Omar A. Karim

Phone: (202) 667-4110
Fax: (202) 558-5157

DLA Piper LLP (US)

The Marbury Building

6225 Smith Avenue

Baltimore, Maryland 21209

Attn: Guy E. Flynn and Devorah M.

Lewin, Esq.
Phone: 410-580-4149, 410-590-4397
Fax: 410-580-3149, 410-580-3397

/;\'\\
Washington Metropolithit
Authority

600 Fifth Street, NW

Washington, D.C. 20001

Attn: Director of Station Area Planning
and Asset Management
Phone:202-962-2616

Fax:

Washington Metropoli aﬁ Avenu Bransn
Authority

600 Fifth Street, NW

Washington, D.C. 20001

Attn: Rosalyn Doggett
Phone:202-962-2208

Fax:

Washington Metropolifa
Authority
600 Fifth Street, NW
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Washington, D.C. 20001
Attn: Carol O’Keeffe
Phone:

Fax:

29.5.2 Any of the parties may designate a change of address by Notice in writing to
the other parties in conformity with this Section. Whenever in this Lease the
giving of Notice by mail or otherwise is required, the giving of such Notice
may be waived in writing by the person or persons entitled to receive such
Notice.

29.6 Governing Law And Venue. The laws of the District of Columbia shall exclusively
govern the validity, construction, enforcement and interpretation of this Lease, unless
otherwise specified herein, except for the conflict of laws provisions thereof. All claims,
disputes and other matters in question arising out of or relating to this Lease, or the
breach thereof, shall be decided by proceedings instituted and litigated in the United
States District Court for the district in which the Lease Premises is situated, and the
parties hereto expressly consent to the venue and jurisdiction of such court.

29.7 Entirety And Amendments. This Lease, the JDA, and the Transaction Documents,
' embodies the entire agreement between the parties and supersedes all prior agreements
and understandings, if any, relating to the Lease Premises and may be amended or
supplemented only by an instrument in writing executed by the party against whom
enforcement is sought.

29.8  Severability. If any provision of this Lease is held to be illegal, invalid or unenforceable
under present or future laws, such provision shall be fully severable. The Agreement
shall be construed and enforced as if such illegal, invalid or unenforceable provision had
never comprised a part of this Lease and the remaining provisions of this Lease shall
remain in full force and effect and shall not be affected by the illegal, invalid or
unenforceable provision or by its severance from this Lease.

29.9 Multiple Counterparts. This Lease may be executed in a number of identical
counterparts. If so executed, each of such counterparts is deemed an original for all
purposes and all such counterparts shall, collectively, constitute one Agreement. In
making proof of this Lease, it shall not be necessary to produce or account for more than
one such counterpart.

29.10 Further Acts. In addition to the acts and deeds recited herein and contemplated to be
performed, executed or delivered by WMATA and Developer, WMATA and Developer
agree to perform, execute or deliver or cause to be performed, executed or delivered any
and all such further acts, deeds and assurances as may be reasonably necessary or
appropriate to consummate the transactions contemplated in this Lease.

29.11 Disadvantaged Business Enterprises; Non-Discrimination Obligation. In accordance
with WMATA’s voluntary minority business enterprise program, Developer
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acknowledges WMATA’s fifteen percent (15%) aspirational goal for hiring minority
contractors, with such aspirational goal to be sought using race neutral methods only.
This is an aspirational goal only, and failure to achieve minority hiring goals shall not be
a default hereunder. In addition, Developer agrees that it will not discriminate on the
basis of race, color, national origin, sex, or any other unlawful basis in the award and
performance of contracts or subcontracts.

29.12 Sovereign Immunity; Anti Deficiency Clause. Subject to the provisions of this Section

29.12, WMATA shall be liable for its contractual obligations to Developer under this

Lease in accordance with the law of the District of Columbia (including rules on conflict

. of laws) and the WMATA Compact. Except to the limited and specific extent set forth in

the preceding sentence, nothing in this Lease, any other related document or circumstance

shall in any way waive or be deemed or construed to waive any immunity of WMATA

with respect to this Lease, whether such immunity arises under the WMATA Compact,

the Constitution of the United States or any Amendment thereto, any statute or regulation

of the District of Columbia, the State of Maryland, the Commonwealth or Virginia,

comunon or decisional law, or otherwise. Developer agrees that all obligations of

WMATA under this Lease that directly or indirectly require, or may require, WMATA’s

expenditure of any of its funds are, and shall be, subject to the appropriation and
availability of funding through WMATA’s normal and customary budgetary procedures.

29.13 Construction. No provision of this Lease shall be construed in favor of, or against, any
particular party by reason of any presumption with respect to the drafting of this Lease;
both parties, being represented by counsel, having fully participated in the negotiation of
the terms of this Lease.

29.14 29-45-Time Of The Essence. The parties agree that time is of the essence under this
Lease.

29.15 29-36-Cumulative Remedies And Waiver. Except as otherwise provided in this Lease,
no remedy herein conferred or reserved is intended to be exclusive of any other available
remedy or remedies, but each and every such remedy shall be cumulative and shall be in
addition to every other remedy given under this Lease or now or hereafter existing at law
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or in equity. No delay or omission to exercise any right or power accruing upon any
default, omission or failure of performance hereunder shall impair any right or power or
be construed as a waiver thereof, but any such right and power may be exercised from
time to time and as often as deemed expedient. No waiver, amendment, release or
modification of this Lease shall be established by conduct, custom or course of dealing.

N
-y
=2}

29-17-Litigation Expenses. In the event either party hereto commences litigation against
the other to enforce its rights hereunder, the prevailing party in such litigation shall be
entitled to recover from the other party its reasonable attomeys’ fees and expenses
incidental to such litigation.

29.17 2918-Time Periods. Should the last day of a time period fall on a Saturday, Sunday,”
Federal holiday or legal holiday in the District of Columbia, Virginia or Maryland, the
next Business Day thereafter shall be considered the end of the time period.

29.18 29-19-Third Parties. There shall be no third party beneficiaries of this Lease, and no
third party may rely on or assert that any provision or statement herein contained is an
admission of any party hereto.

29.19 2920-Memorandum of Termination. Upon any termination of this Lease, WMATA
shall have the right to record a Memorandum of Termination of this Lease_in_the form
approved by Developer and attached hereto as Exhibit (the “Memorandum of
I'ermination”). Developer shall execute and deliver to—WMATA—en—theEffective

emorandum of Termination to WMATA within fifteen ays followin

the date of termination of the Lease, in recordable form-a-memorandum-of-termination,
which WMATA is authorized to record following the occurrence of any termination.
Developer shall paynot be responsible for any-and-al} recording fees andor charges to
record the memorandum andor transfer taxes in respect of said items whether assessable
against a grantor or grantee and notwithstanding any contrary custom or practice
regarding payment of such taxesv&nd—shaﬂ—mdemmﬁj%ﬁx%&—fe%ees%s—eﬁeﬁéfemg
this-provision. The provisions of this Section 29.20 shall survive any termination of this
Lease.

N
3
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29:21-[Insert Provisions Required Under Local Jurisdiction]

IN WITNESS WHEREQF, the parties have caused this Lease to be executed as an
instrument under seal, as of the date first above written.

ATTEST OR WITNESS: PEVELOPERIBANNEKER VENTURES,
LLC
[SEAL] a District of Columbia limited liability
company
By:
Name:
Title:
81
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ATTEST/WITNESS: WASHINGTON METROPOLITAN AREA
TRANSIT AUTHORITY
[SEAL] By:

Title: Contracting Officer
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ACKNOWLEDGEMENTS

STATE OF ) ss:

COUNTY OF )

L , a Notary Public in and for the jurisdiction aforesaid,
do hereby certify that , as Contracting Officer of the

Washington Metropolitan Area Transit Authority, who is known to me to be the same person
whose name is subscribed to the foregoing instrument in such capacity, appeared before me this
day in person and acknowledged that s/he signed and delivered the said instrument as the free
and voluntary act and deed of the said Washington Metropolitan Area Transit Authority, for the
uses and purposes therein set forth.

GIVEN under my hand and seal this day of ,200

Notary Public

My commission expires:

STATE OF ) ss:

COUNTY OF )

I, , a Notary Public in and for the jurisdiction
aforesaid, do hereby certify that [insert name of person signing], who is
the [insert title of signer] of [insert name of

managing member of Phase Developer], who is known to me to be the same person whose name
is subscribed to the foregoing instrument in such capacity, appeared before me this day in person
and acknowledged that s/he signed and delivered the said instrument as the free and voluntary
act and deed of the said [insert name of Phase Developer] for the uses and purposes therein set
forth.

GIVEN under my hand and seal this day of ,200

Notary Public

My commission expires:
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ATTACHED EXHIBITIONS LIST:

PROPERTY DESCRIPTION

JDA

APPROVED DEVELOPMENT PLAN

COVENANTS, CONDITIONS, AND RESTRICTIONS
PROJECT SCHEDULE

FORM OF GUARANTY

LEASE PREMISES

MINIMUM PROJECT COMPLETION MILESTONE REQUIREMENTS
PROJECT CONCEPT PLAN

WMATA RESERVED AREAS AND INTERESTS
TITLE COMMITMENTS

DEVELOPMENT COVENANTS
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JOINT DEVELOPMENT AGREEMENT

THIS JOINT DEVELOPMENT AGREEMENT (“Agreement”), dated this day of
Oectober , 2008 (the “Effective Date”), is made by and between the
WASHINGTON METROPOLITAN AREA TRANSIT AUTHORITY, a regional body,
corporate and politic, organized pursuant to Public Law 89-774, 80 Stat. 1324, Maryland Acts of
General Assembly, Chapter 869-1965, Virginia Acts of Assembly, Chapter 2-1966, and
Resolution of D.C. Board of Commissioners adopted November 15, 1966 (hereinafter called ol
“WMATA”), and PEVELOPERTHE JA RIDA A UE LLC, a District of
Columbia limited liability company (hereinafter collectively, along with permitted successors
and assigns, called “Developer”).

RECITALS

R-1. WMATA holds legal title to certain tracts of land comprising approximately 28,892
square feet of land area (the “Property”), located in the District of Columbia, as more
particularly described in Exhibit A attached hereto and made a part hereof.

R-2. Developer desires and has agreed to lease from WMATA and WMATA desires and
has agreed to lease portions of the Property, which portions are collectively defined below as the
“Lease Premises”.

R-3. WHEREAS ATA issued a Joint Development Solicitation on June 26
2007 pursuant to which Developer was selected b WMATA as the developer for the joint

development project at the Property, and on » 2008 a term sheet was executed
approved by Developer and WMA LA,

R-4. Developer has agreed to atte "”to construct the Project on the Lease
Premises on the terms and conditions set forth herein; (which terms and conditions shall control

in the event of any conflict with these Recitals)-to-the-Developer;
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R-3-5. NOW, THEREFORE, in consideration of the agreements, terms, covenants, and
conditions hereinafter set forth, and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties hereby agree as follows:
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ARTICLE 1
DEFINED TERMS

1.1 Capitalized Terms shall have the meanings set forth in this Article 1.

1.1.1 “Affiliate” means with respect to any Person, any other Person directly or indirectly
controlling (including but not limited to, all trustees, partners, members, directors and
officers of such Person), controlled by or under direct or indirect common control with
such Person.

1.L1.2 “Agreement” means this Joint Development Agreement by and between WMATA and
Developer.

1.1.3 “ALTA” means the American Land Title Association.

1.1.4  “Approval Period” shall have the meaning set forth in Section 7.2.
_a PUD approvd . o
1.1.5  “Approvals” means all variangés, special exceptions, special use permits, preliminary
plans, site plan approvals, /platting or replatting approvals, rezoning approvals,
subdivision approvals, or other similar approvals necessary for the development of the
Project on the Lease Premises in conformity with the terms of the Approved
Development Plan, but the term “Approvals” shall not include Construction Approvals.

1.1.6 “Approvals Achievement Date” means the date on which all Approvals and
Construction Approvals required for the Project have been obtained. For purposes of
this Agreement, the Approvals and Construction Approvals shall be deemed to have
been obtained for the development of the Project, at such time as: (i) a site plan and
record plat have been finally approved by all governmental or quasi-governmental
authorities, whose approval is required for the development of the Project; (ii) a
building permit has been issued for the Project; and (iii) all periods for appeal by
Persons other than WMATA, Developer and their respective Affiliates have elapsed or
such appeals have been waived or are capable of being settled in a manner that would
be acceptable to an—experienceda real estate owner, developer and construction
manager in the context of an acquisition, development and construction project
comparable to the Project. In the event that the Approvals or Construction Approvals
are subject to satisfaction of conditions, the Approvals and Construction Approvals
shall be deemed to have been obtained, if such conditions and requirements are
commercially reasonable and would be borne and accepted by an-experienceda real
estate owner, developer and construction manager in the context of an acquisition,
development and construction project comparable to the Project.

1.1.7 “Approved Design and Construction Documents” shall have the meaning set forth in
Section 11.5.

1.1.8  “Approved Development Plan” shall have the meaning set forth in Section 7.6.5.
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1.1.9  “Business Day” means any day other than a Saturday or Sunday or Federal holiday or
legal holiday in the District of Columbia.

1.1.10  “Change of Control” means, (a) the sale or transfer, in a single transaction or a series
of related or unrelated transactions, of beneficial ownership of either (i) the
Controlling membership interests in Developer, (ii) the Controlling membership
interests of the members of the Developer, or (iii) the combined voting power of
Developer’s outstanding_Controlling membership interests or securities, as the case
may be, entitled to vote generally in the election of managers or directors, as the case
may be, (b) the merger or consolidation of Developer with or into any other entity, or
(c) any sale;one or-a series of related sales or conveyances; to any person or entity of all

or substantially all of Developer’s assets; in _each case, for items (a) through (c)

above, only where such transaction results in a sale, conveyvance or transfer of a
Controlling interest in the subject entity.

L.LI.1I1 ~ “Closing” means the consummation of the Lease, and any related transactions
contemplated by this Agreement, in accordance with the terms and conditions of this
Agreement.

1.1.12 “Closing Date” means the date on which date the Closing of the conveyance of the
Lease Premises is required to be held under the terms and conditions of this Agreement.

10
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1.1.14  “Construction Approvals” means all governmental approvals and permits other than
the Approvals required in order to commence and complete the construction of the
improvements comprising the Project, including, but not limited to, all required
engineering permits and building permits.

LI.IS  “Consultants” means all agents, consultants, contractors, engineers, Surveyors,
attorneys and employees retained by Developer for or in connection with the
transaction contemplated by this Agreement.

1.1.16 “Continuing Transit Orientation” shall have the meaning set forth in Section 13.1.
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1.1.17 “Control” means the power-of-a-Persen, directly or indirectly, to direct er-eause-the

\39‘“\? direction—of-the—disposition—ofproperty;the management andor policies of anether

& A PersenDeveloper, whether through ownership of weting—securities;—by—contract—or
X N7 otherwisesecurities, by contract, or otherwise in accordance with the following

o oy . . o .
conditions. One controls a corporation if one (i) directly or indirect as the right

Rv»‘ " to vote 50 percent or more of a class of the corporation’s veting securities; or (ii)
has the power to sell or direct the sale of 50 percent or more of a class of the

_ corporation’s voting securities. One controls 2 general partnership if one has the

- Wy yo AV right to receive, upon dissolution, or has contributed, 50 percent or more of the
_ capital of the partnership. One controls a limited partnership if one has 50% of

= i&?‘\'()\ Euon more of the ownership of the general partnership interests. One controls a limited
liability company (LLC) if (i) for a member-controlled LLC, one controls the

majority of the voting interests in connection with the management of the LLC: or

(ii) for a manager-contgolled LLC, one is an elected manager of the LLC, or

controls the election of the LLC’ s manager. One controls a trust if one is a
trustee or managing agent of the trust.

1.1.18 “Covenants, Conditions and Restrictions” shall have the meaning set forth in Section
11.17.

1.1.19  “Default” shall have the meaning set forth in Article 18.
1.1.20 “Deposit” shall have the meaning set forth in Section 3.1.

1.1.21 “Design and Construction Documents” means the complete set of design documents
and working drawings and specifications for the work to be designed and constructed
under the conditions of this Agreement and the Lease, including all documents to be
submitted to the appropriate governmental authorities in order to construct the Project.
The Design and Construction Documents shall also include the site plan as well as
architectural, structural, electrical, mechanical, sheeting and shoring, excavation and
utility drawings associated with the Project.

1122 “Designated Representative” shall have the meanings set forth in Section 9.7 and
9.8.2.6.

1.1.23 “Developer” shall mean e The Jazz @ Florida Avenue LLC, LEGa
District of Columbia limited liability company formed by Banneker Ventures, -6

LLC, a District of Cglw_nbia limited liability company, as r_nanaging me{nbgr ?nd

% owner; > 5
Liahilif<v romnany. o 0/ ~xuner.and Aaotranolic Devaelonment O ampanu LLC o
mu.ll.lbj \JUILL}J“LL" E) Thy VTV LLVA, TATCE LV‘L\JDIUIJ\JXAO P g~ V\ll\ll}.ll).\«].il \/ULLJ.VWLJ [} J—ll—lU, %4
District—of—Columbia—limited—liability—eompany;and as
% owner.

1.124 “Developer Project Representative” shall have the meaning set forth in Section
#310:9-7.9.9.
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1.1.25 “Developer’s Actual Knowledge” means the actual (and not the constructive)
collective knowledge of Developer. Developer represents, however, that it has
knowledge of facts relevant to the matters covered by the representations and
warranties of Developer set forth in this Agreement and to whom facts and information
relevant to the matters covered by such representations and warranties would be
reported in the ordinary course of business.

1.1.26  “Development Covenants” means the covenants to be recorded against the Lease
Premises at or prior to the Effective Date of the Lease, applicable thereto, requiring and
limiting construction on and use of such parcels to the uses and improvements specified
or to be determined in accordance with this Agreement and reflected in the Approved
Development Plan, except only as approved by WMATA in its sole and absolute
discretion. The foregoing shall be applicable for so long as WMATA is the owner of
any interest in or conducts operations at or from the Property, WMATA'’s Residual
Property or WMATA’s Adjacent Property. Such covenants shall contain provisions for
easements for the use and operation of the Metro Facilities.

1.1.27  “Development Plan Approval Date” shall have the meaning set forth in Section 7.6.5.

1.1.28  “Development Plan Submission Deadline” shall have the meaning set forth in Section
7.6.3.

1.129  “Developer Responsibilities” means and includes any and all: requirements,
endeavors, objectives, conditions that are required or reasonably contemplated under
the terms of this Agreement (and steps relating to any and all of the foregoing,
including, without limitation, filing applications; making appearances; providing
information, documents, studies and other materials; satisfying all requirements of
applicable governmental authorities H - -
satisfied L\y a1

1oy loent-and-exnerienced. roal actata tanant—devalanear. and construction
ALLITINV O (%3 ulllbULlL (228 iwa \JIXH\JLJ\III\/UU IO CSTaTE Lvuwu.’ WV NVIU PV AanC-Cototi ot
oOn
s

Gk

1.1.30  “Environmental Laws” means any and all environmental or health and safety-related
laws, regulations, rules, ordinances, orders or determination of any governmental or
judicial authority at the federal, state, or local level, to the extent applicable to
WMATA, Developer or the Property, including, but not limited to, the Comprehensive
Environmental Response, Compensation, and Liability Act and the Resource
Conservation and Recovery Act.

1.131  “Existing Improvements” means all improvements existing on the Property as of the
Effective Date, as depicted in Exhibit

1132 “FAR” means a ratio, the numerator of which is the Gross Floor Area of all buildings
on a lot expressed in square footage and the denominator of which is the gross area of
that lot expressed in square footage.

EAST\42497999.142197999.3
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1.133 “FAR Square Feet” means the maximum Gross Floor Area permitted to be developed
consistent with maximum FAR limits within an applicable zoning classification or
pursuant to an applicable Approval, waiver, variance or the like.

1134 “Final Completion” means the proper and full completion of the entire Project,

W including;—but-net-limited—to; satisfactory operation of all equipment and systems,

\@,,%D &  completion or correction of all punch list items, issuance of all required approvals and
AQ&{ g\-\““ obs\ certificates by any governmental or quasi-governmental authorities with jurisdiction
R &)P over the Project (including final and unconditional certificates of occupancy), removal

of all rubbish, tools, scaffolding and surplus materials from the Project site, and

@N‘ correction of all property damage that is the responsibility of the Developer to
WMATA pursuant to the Approved Design and Construction Documents._If, for any
reason, WMATA and the Developer cannot, in good faith, agree on whether the

Project has achieved Final Completion, then the matter shall be handled pursuant
to the dispute resolution method set forth in Article 21 below. > ADR

1.1.35 “Final Completion Date” means the date established in Exhibit for Final
Completion of the entire Project as the same may be extended pursuant to the express
terms and provisions of this Agreement or theleasethe Lease.

N

1.1.36 “Financing Contingency Cut Off Date” shall have the meaning set forth in Section
6.2.2.

1.1.37 “Force Majeure” means any of the following occurrences that do not, in whole or in
part, arise out of a Default of Developer and could not reasonably have been anticipated
or mitigated and are not related to financial incapacity or related delays of Developer: a
strike, civil riot, war, invasion, fire or other casualty, unavailability of labor or
materials, adverse weather conditions, which occurrences delay or prevent performance
by Developer of a post-Closing construction obligation hereunder. In the event of a
Force Majeure, the Person affected thereby shall be entitled to an increase in the time
for performance equal to the number of days, or portions thereof, that completion of the
activity beyond the dates established in this Agreement is actually delayed by such
Force Majeure. Force Majeure shall not include delays due to government activity,
inactivity, failure to timely respond, or omission.

1.138 “FTA” means the Federal Transit Administration of the United States Department of
Transportation.

1.139 “FTA Project Approval” shall have the meaning set forth in Section 13.2.

1.1.40 “Gross Floor Area” means the sum expressed in square feet of the gross horizontal
areas of the several floors of all buildings on a lot, measured from the exterior faces of
exterior walls and from the center lines of walls separating two buildings, including, but
only to the extent included in the calculation of FAR under applicable Laws,
basements, elevator shafts and stairwells, penthouses, attic space, interior balconies and
mezzanines, cellars and outside balconies.

14
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1.141 “Guarantor” means , having a principal address at .
. The value of Guarantor’s net worth must be greater
than three times the value of the Project.

1.1.42  “Guaranty” means those certain Guaranties, in the form attached as Exhibit __, that
shall be executed and delivered by Guarantors (in addition to the Payment and
Performance Bond(s)) in accordance with Section 11.18.

1.1.43  “Hazardous Materials” means any and all substances, materials or wastes that are or
become regulated by any local governmental authority, any state having jurisdiction
over the Property or the United States Government or otherwise pose a material threat
to human health, safety or the environment. Without limiting the generality of the
foregoing, the term “Hazardous Materials” includes, without limitation, any and all
materials, substances and wastes that are: (a) defined as a “hazardous waste”,
“hazardous material”, “hazardous substance”, “extremely hazardous waste” or
“restricted hazardous waste” under any provision of local, state or federal law, or (b)
petroleum, or (c) asbestos, or (d) polychlorinated biphenyls, or (e) radioactive
materials, or (f) designated as a “hazardous substance” pursuant to Section 311 of the
Clean Water Act (33 U.S.C. § 1321) or listed pursuant to Section 307 of the Clean
Water Act (33 U.S.C. § 1317), or (g) defined as a “hazardous waste” pursuant to
Section 1004 of the Resource Conservation and Recovery Act, (42 U.S.C. § 6903), or
(h) defined as a “hazardous substance” pursuant to Section 101 of the Comprehensive
Environmental Response, Compensation and Liability Act (42 U.S.C. § 9601).

1.1.44  “Institutional Lender” means any of the following Persons, that is not an Affiliate of
Developer or Guarantor; 5 ‘ i : : 5=
$500;000,000: (i) any bank, savings institution, trust company or national banking
association, or any wholly-owned subsidiary of any thereof, acting for its own account
or in a fiduciary capacity, (ii) any charitable foundation, (iii) any insurance company,
(iv) any pension, retirement or profit sharing trust or fund for which any bank, trust
company, national banking association or investment adviser registered under the
Investment Advisers Act of 1940, as amended, is acting as trustee or agent, (v) any
investment company, as defined in the Investment Company Act of 1940, as amended,
(vi) any college or university, (vii) any government, any public employees, pension or
retirement system any other governmental agency supervising the investment of public
funds or (viii) any Real Estate Investment Trust (“REIT”).

1.1.45  “Insurance ObligersQbligor” shall have the meaning set forth in Section 12.1.

1.1.46  “Interest Holders” shall have the meaning set forth in Section 6.5.1.

1.1.47  “Land” means all of those certain tracts of land comprising approximately twenty eight
thousand eight hundred ninety-two (28,892) square feet located in the District of

Columbia, more particularly described in Exhibit A attached hereto and made a part
hereof and all rights, privileges and appurtenances pertaining thereto.

EAST\2157999.142197999.3
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1.148 “Laws” means any federal, state or local constitutions, statutes, codes, ordinances,
regulations, judicial or administrative requirements, rules, orders, judgments, decrees,
injunctions, decisions or other rules of law.

1.149 “Lease” shall mean the lease attached hereto as Exhibit

1150 “Lease Premises” means a portion of the Property, less and except WMATA’s
Reserved Areas and Interests, depicted and more fully described in Exhibit as
the “Lease Premises” (including all benefits and appurtenances thereto that are included
with the meaning of the term “Property” as used herein), that shall be conveyed by
WMATA to Developer subject to and in accordance with the terms of the Lease.

1151 “Lease Premises Financing” shall have the meaning set forth in Section 6.1.

-
[y
N
1]

1.1.53-“T0an Covenants” shall have the meaning set forth in Section 6.5.

Nﬁ

-
-
]
9

11-54—<“Metro Facilities” means all improvements, structures, infrastructure
components, tangible property and areas required in the reasonable judgment of
WMATA, for the use, operation, access, maintenance, repair, servicing, replacement or
removal of any and all of the following: structures and supports, any and all access,
parking, operation and service facilities and areas relating to WMATA’s operations or
activities, including, without limitation, rail stations (including, without limitation, the
Metro Station), tunnels, rails, tracks, bus stations, bus transfer areas, supervisor kiosks,
employee bathrooms, electric substations, conduits and lines, pedestrian traffic, waiting
and shelter areas, facilities serving persons with disabilities, cooling towers, chiller
plants, vent and fan shafts, bicycle rack and locker areas, and all other associated
facilities—notwithstand: he—foresoing have-been-constructed-by— he

expense-of Developer.
1.1.54 1-155“Metro Station” means the Shaw-Howard U rail transit station of WMATA.

:

o REoVa a

O oA vy
< . = =

1,155 1-1.57“Notice” shall have the meaning set forth in Section 22.5.

1.1.56

1.1.58“Partial Taking” shall have the meaning set forth in Section 20.2.4.

:
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+159—“Payment and Performance Bond” means the completion—payment and
performance bonds required to be provided for the benefit of WMATA in connection
with development of and construction of the Project as contemplated by this
Agreement, the Lease, and the Approved Development Plan. The applicable Payment
and Performance Bond shall be released by WMATA upon Final Completion of the
Project.

-y
ey
N
~J

:

1.1.58 1.160-“Permitted Exceptions” means those €xceptions or conditions permitted to
encumber the title to the Property in accordance with the provisions of Article 5.

1.1.59  1-+-61—“Person” means any individual, corporation, limited liability company,
partnership, joint venture, estate, trust, unincorporated association or any other legal
entity, or any federal, state, county or municipal government, or any bureau, department
or agency thereof, and any fiduciary acting in such capacity on behalf of any of the
foregoing.

1.1.60 +1:62-“Project” means a mixed use development project consisting of a minimum of

130,014 EAR gross square feet, including not less than 194 dwelling
units, approximately 1750 gross square feet of retail/arts use, plus

associated residential and retajl parking, estimated at 47 below-grade spaces to be

builtin-a-single-phase on the Lease Premises.

1.1.61 ++63-“Project Concept Plan” means a preliminary plan sheet consistent with the
requirements set forth in Sections 7.6 and any additional development requirements set
forth in Exhibit » if any, depicting the conceptual program for the improvements
and infrastructure to be constructed in accordance with the Approved Development
Plan and this Agreement including their locations, uses and densities,

1.1.62 +1-64-“Project Schedule” shall have the meaning set forth in Section 11.8.

1.63 +1:65-“Property” means the Land and all rights of WMATA relating to the Land,
including without limitation, any right, title and interest of WMATA, if any, in and to

1.64 13-66-“Proposed Development Plan” shall have the meaning set forth in Section
7.6.3.

1.1.65 1-1.67“Proration Period” shall have the meaning set forth in Section 8.1.6.

L.1.66 +3-69- “ROE” shall have the meaning set forth in Section 4.1 .
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368072-000001 17

WMATA-INV 008311
FOIA CONFIDENTIAL TREATMENT REQUESTED



1.1.67 +1-76-“Stabilization” shall be achieved upon 90% occupancy of the Project.
1168 +1-F-“Study Period” shall have the meaning set forth in Section 4.1.
1169 1172-“Study Period Termination Notice” shall have the meaning set forth in Section
4.2.
L1170 1173-“Submission” shall have the meaning set forth in Section 7-+6-+:7.9.1.
1.1L71 1374-“Submission Correction Deadline” shall have the meaning set forth in Section
1.1.72 1.1.75-“Substantial Completion” means for the Lease Premises, the last to occur of

both (1) the date Developer procures all certificates, permits, approvals and consents
with respect to the Project, required under applicable law for the occupancy and use of
the Project and (2) the date when the Project is sufficiently complete in accordance with
the Approved Design and Construction Documents to allow complete occupancy and
utilization of such Project, for its indicated purpose. Within one hundred and twenty
(120) days following Substantial Completion, Developer shall deliver to WMATA
copies of alirelevant certificates, permits, approvals and consents-promaptly—afterits

receipt-of-the-same.

1173 +1L76-“Taking” means the act of condemnation, exercise of power of eminent domain
or sale in lieu thereof and includes a Partial Taking and a Total Taking, but shall not
include any exactions, dedications, fees, use restrictions and the like associated with the
Approvals or any grants, concessions, transfers or undertakings for public purposes that
may be necessary for the development of the Property and required by the Approvals.

1.1.77-“Title Commitment” shall mean a commitment for leasehold title insurance for
the Lease Premises (“Title Commitment”), issued by Title Insurer on the most recent
standard American Land Title Association (“ALTA”) Policy form, together with legible
copies of all instruments identified as exceptions.

-y
-
~J
N

:

-y
-y
~]
i

:

1178 “Title Insurer” means a national title insurance company licensed to do
business in the jurisdiction in which the Property is located. :

—
-
-3
=2\

1.1.79-“Total Taking” shall have the meaning set forth in Section 20.1.

:

(—y
0
[~

1.1.80-“Transaction Documents” means this Agreement, the Lease, any and all
separate right of entry agreements, the Development Covenants_ [NOTE: the
Developer Covenants should be the same as the CC&R’s] , the Covenants,
Conditions and Restrictions, the Guaranty and the Payment and Performance Bonds.

‘:

E

1.1.81 “Transit-Oriented Development” shall have the meaning set forth in Section
13.1.
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1.1.79 1182 “WMATA” means the Washington Metropolitan Area Transit Authority, a
regional body, corporate and politic, organized pursuant to Public Law 89-774, 80 Stat.
1324; Maryland Acts of General Assembly, Chapter 869-1965; Virginia Acts of
Assembly, Chapter 2-1966; and Resolution of D.C. Board of Commissioners adopted
November 15, 1966, having a principal business address at 600 Fifth Street, NW,
Washington, DC 20001. In connection with provisions requiring indemnification of
WMATA or providing for the exculpation of WMATA, such term shall also include
WMATA’s officers, directors, employees, contractors, attorneys, consultants,
Tepresentatives, agents, successors, assigns, predecessors-in-interest and successors-in-
interest.

-y
—
Q0
=

+1-83—“WMATA Adjacent Construction Manual® means WMATA’s Adjacent
Construction Design Manual, Revision 2, dated April 2006, as amended or revised from
time to time.

:

-y
ot
o]
i

+1-84-“WMATA Adjacent Property” means any real estate owned by WMATA that
is adjacent to the Property, but not including WMATA'’s Reserved Areas and Interests,
or WMATA’s Residual Property.

:

(a—
-y
o]
(353

+1-85-“WMATA Information” shall have the meaning set forth in Section 9.3.

:

(a—y
-y
@0
(VN

1+1-86-“WMATA Project Representative” shall have the meaning set forth in Section

+1-87-“WMATA’s Reserved Areas and Interests” means and includes all Land areas
and improvements of or within the Property required in the judgment of WMATA
reasonably exercised for the exclusive use, operation, access, maintenance, repair,
servicing, replacement or removal of any Metro Facilities that are reasonably capable of
being segregated from other Land areas and improvements of or within the Property,
including, without limitation, the Metro Station, all other Metro Facilities that are not
integrated into improvements to be constructed by Developer, those additional areas
designated as “WMATA’s Reserved Areas and Interests” in Exhibit and those
additional areas that are or may be designated as “WMATA’s Reserved Areas and
Interests” in the Approved Development Plan.

E |

[
-
>
U

+188-“WMATA’s Residual Property” means and includes both any portion of the
Property owned by WMATA that has not been leased to Developer and any portion of
the Property owned by WMATA that is not to be leased by Developer.

:
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1.1.89“WMATA’s Unconditional Approval Matters” means any and all matters that
in the sele-and-unreviewablereasonable Judgment of WMATA (such standard to apply
in all circumstances without expressly so stating in an applicable context) would have
aﬁ_n_lm adverse 1mpact on any or all of the followmg (1) ﬂle—sehedu&e—fer

‘F

safety, operation, mamtenance legal comphance cost or profitability of WMATA’s
busmess Operatlons or act1v1tles (1-Vl_) WMATA’S tran51t customers, (’e}—aﬁjueﬁ—the

Metro Fac1ht1es (V—m_) WMATA’s Reserved Areas and Interests, (ixyl) WMATA’
Residual Property, (xvii) WMATA’s Adjacent Property, (xiviii) ingress or egress
relating to any of the foregoing.

o Need +o mciud.e Q,,m,] trens yohiole m"éédt
AFFut T,lhml-l
. Replau Fx.—s{*mﬁ 1Vnrr0\){,m1,n‘~?7'§ Lommant w( Teomral 5rau(

rT:thLI L&gbﬁ
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ARTICLE 2
LEASE AND DEVELOPMENT OF THE PROJECT

2.1  Fundamental Agreement. WMATA agrees to lease the Lease Premises to the
Developer, and the Developer agrees to lease from WMATA and develop the Lease
Premises, in accordance with the terms and conditions of this Agreement, by way of a
ground lease-and-construction-agreement (the “Lease”), incorporated herein and made a
part hereof, a copy of which is attached hereto as Exhibit . Such leaseLease and
any and all development and construction rights granted under this Agreement shall be
subject to any and all easements and other reserved rights reasonably required by
.WMATA in connection with its use, operation, access, maintenance, repair, servicing,
replacement or removal of any Metro Facilities or with WMATA’s operations and
business generally. The scope and locations of such easements and rights are to be
established in accordance with the terms and conditions of this Agreement and the Lease
and shall include, without limitation, easements and reserved rights (whether at, above or
below ground level) for (i) the construction, operation, maintenance, repair, replacement,
removal or relocation of any and all existing tunnels and related facilities, (ii) all Metro
Facilities which have piling structural support within the Property, (iii) any and all
service facilities serving such tunnels or any Metro Facilities, (iv) underground power
lines, (v) horizontal and vertical support for all Metro Facilities in, on and about the
Property, including, without limitation, structures, equipment or installations such as
foundations, beams, columns, bracing and similar structural features which maintain
vertical and horizontal support and are necessary for the maintenance, operation and
protection of any and all Metro Facilities and (vi) protections and approval rights
satisfactory to WMATA in its sole discretion with respect to limits on loads and pressures
which may impact or affect Metro Facilities, whether vertical or lateral.

2.2 Project. Developer will construct improvements on the Lease Premises (the “Project”)
in the configuration shown in Exhibit . The Project will consist of:

2.2.1 The Developer improvements (the “Developer Improvements”) shall be a
minimum130,014-EAR gross square feet, including not less than
164 dwelling units, approximately 41750 gross square feet of

retail/arts use, plus associated residential and retail parking, estimated at 47__ below-
grade spaces, per District of Columbia approvals. The Developer Improvements will

be built in-a-single-phase-on the Lease Premises.

222 No improvements will be constructed on the Lease Premises other than”the
Developer Improvements, unless approved in advance in writing by WMATA, which

approval shall not be unreasonably withheld, conditioned or delaved.

2.3 Pre-Development Period; Pre-Stabilization Period.

EAST\42167999.142197999.3
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2.3.1 The Pre-Development Period shall commence upon the effective date and continue
up to Closing, as defined herein (the “Pre-Development Period”). The Pre-
Development Period shall entail the Project’s design, government approval, Project
financing; and the achievement of all requirements for Closing, as defined herein.

2.3.2 The Pre-Stabilization Period shall commence upon the Effective Date and shall
terminate upon the earlier of Stabilization or 4561 months from the Effective Date
(the “Pre-Stabilization Period”). _The Pre-Stabilization Period shall be extended
on a day-for-day basis, for delays caused by WMATA actions or failure to act,
including obtaining FTA Project Approval in accordance with Section 13.2.,
provided, however, that Developer shall not be responsible for payments of Pre-
Stabilization Rent bevond 61 months and Initial Base Rent and Base Rent
payments shall be delayed during the extended period.

N
Y
o

24——Ratification and Confirmation of WAI:‘ADexelgg ’s Retained Rights.
WMATA'’s fee simple right, title, and interest in the Lease Premises, excluding the
Developer Improvements, shall be and always—remain—unsuberdinatedremain in

WMATA for and during the term of this Lease, without any subordination
whatsoever [SUBJECT TO LENDER REVIEW]. On the expiration or_other

termmatlon of thethls Lease (by lapse of tlme or 0therw1se) sole ownershlp ef—%he

nd rights in_and_relating to all evelo erI rovements locat
on the L ased Premises shall remain vested in Developer. the expiration of

the Lease, provided Developer has not exercised the Extension Option (as
defined in Section 2.4 of the Ground Lease), WMATA shall purchase the

Developer Improvements from Developer pursuant to the terms of a purchase
and sale agreement to be agreed upon the parties within six 60) days
followin date of expiration. [O RSHIP OF IMPROVEME AT
END OF LEASE NEEDS TO BE DISCU D PER PAUL YE
CO EN

4 2.5 Conditions of Demise and of Leasehold Title. This Agreement does not create
a present leasehold estate in Developer in the Lease Premises. The Developer’s leasehold
estate in the Lease Premises shall be created upon execution of the Lease.

N

I
n

26 Material Inducements. The Agreement of WMATA to lease the Lease Premises
to Developer is based on the following material agreements and inducements, each of
which are acknowledged by Developer:

:

o8B IS s &

eemfaetmé—Developer acknowledges that WMATA has entered 1nto this Agreement

N
n
ot

:
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on the basis of its trust and special confidence in Banneker Ventures, LLC, a District
of Columbia limited liability company;—the-Distriet Development-Group;LLC 2
Distriet—of —Columbia—limi iability —company;:—and—Metropolis—Develona

Campan LILC a—Pistriet—of - Columbia hmited  Iiahil: company  and
oIpaIlnyy p w02 w) g X ot [EEsnvna—ea maiacy oAty

Developer represents, warrants and covenants that Banneker
Ventures, LLC, istei eve e i - ,
Company;—1-C_and have, and shall continue to maintain
until satisfaction of all obligations under this Agreement, primary and substantial
involvement in the Project and performance of the obligations under this Agreement;

h M SN ale A fd. raaintananoo () ed a

.0 AT O g
S5y ey v - c l e -

provided-below. Further, Developer represents, warrants and covenants that until all
obligations of Developer under this Agreement are fully satisfied, Developer shall be
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2:6:4———The above inducements and agreements are confirmed herein as material obligations
of Developer and made a part of this Agreement.

2.6 27 WMATA’s Operations Prior to Closing. WMATA shall have at all times prior
to the Closing the unrestrieted-right, but not the obligation to perform any work desired
by WMATA on the Property determined by WMATA in its sole discretion to be
necessary for the maintenance and operation of its transit system and related facilities.

I

6.1 271+ WMATA shall have at all times the-unrestricted right, but not the obligation,
to perform any work desired by WMATA on the Property, including without
limitation any environmental testing; studies, evaluations or remediation in, on or
about the Property, so long as WMATA provides 24 hours prior notice to

Developer _and shall not unreasonably interfere with Develoger’s timely

Efa-fy’[” ih An Emenﬁ(;nn)

|
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construction of the Project or limit Developer’s ability to fulfill its development
obligations in accordance with this Agreement.

o
N
[\

272 WMATA shall have at all times the unrestricted-right to enter into new
agreements or maintain existing agreements affecting the Property, which such
agreements shall be terminated by WMATA prior to Closing_and shall not
unreasonably interfere with Developer’s timely construction of the Project or

limit Developer’s ability to fulfill its developm obligations in accordance with
this Agreement.

;

E

273~ In no event shall WMATA be required (a) to pay or contribute to the cost of
any work performed by or at the order of Developer, or (b) to consent to any work on
or about the Property by any party (except to the extent necessary for compliance by
Developer with the provisions of this Agreement), or (c) to reconfigure the Property
or (d) alter its operations on the Property except in accordance with the express terms
of this Agreement.

ARTICLE 3
DEPOSIT AND PRE-STABILIZATION PERIOD PAYMENTS

3.1  Deposit. Within two (2) Business Days of the Effective Date, Developer shall deliver a
cash security deposit to WMATA, in the amount of Twe-Hundred-Fifty Thousand Dollars
[($256;000)50,000)], to secure the Developer’s performance hereunder (“Deposit™).

3.1.1 The Deposit may be applied by WMATA in whole or in part to cure or remedy any
breach or Default by Developer under this Agreement_which has not been cured by
Developer after the expiration of the applicable notice and cure period. No
application of the Deposit to cure any breach or Default by Developer shall constitute
a waiver of any breach or Default by Developer or an election of remedies. Within
ten (10) Days of receiving written notice that WMATA has so applied the Deposit, in
whole or in part as described herein, Developer shall deliver to WMATA, in
immediately available funds, the amount necessary to return the Deposit to its
original amount.

3.1.2 The Deposit, less any amounts previously applied pursuant to Section 3.1.1 and not
replenished by Developer, shall be refunded to Developer upon WMATA’s receipt of
a copy of the certificate of occupancy for the Project.

3.1.3 The Deposit shall not be applied to any payments due hereunder nor to any amounts
due at Closing. However, the entire Deposit shall be forfeited and may be retained by
WMATA as liquidated damages pursuant to the terms and conditions of Article 18
below, if either Closing does not occur for any reason other than WMATA’s default
or non-satisfaction of a condition precedent to Developer’s obligations set forth in
Article 10.
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3.14 WMATA mayshall invest the Deposit in such short-term, high-grade securities,
interest-bearing bank accounts, money market funds or accounts, bank certificates of
deposit or bank repurchase agreements as WMATA, in its discretion, deems suitable,
and all interest and income thereon shall become part of the Deposit and shall be
remitted to the party entitled to the Deposit, as set forth herein. Notwithstanding
anything to the contrary, WMATA shall not be liable for any failure to se-invest-or

thure-te-realize any minimum amount of interest or income thereon.

3.1.5 Notwithstanding any provision in this Agreement requiring a refund of the Deposit
to Developer, (i) WMATA shall be entitled to retain and apply all or any portion of
the Deposit to satisfy any accrued liabilities under Section 17.3 of this Agreement,
but such application shall not be deemed to satisfy or extinguish Developer’s liability
under this Agreement or any of the Transaction Documents and shall not be deemed a
cure or waiver of any Default by Developer or an election of remedies and (ii)
WMATA shall not be required to refund the Deposit or any portion thereof until and
unless the Developer’s obligations under this Agreement have been fully and finally
satisfied andor terminated. In addition, notwithstanding anything to the contrary, for
purposes of determining and applying the liquidated damages provisions of this
Agreement, if WMATA retains or applies all or any portion of the Deposit to satisfy
any accrued liabilities under Section 17.3 of this Agreement, payment to WMATA of
the remaining balance of the Deposit shall not be deemed to satisfy the liquidated
damages provisions of this Agreement and Developer shall be required to satisfy and
pay over the full amount of liquidated damages to WMATA.

3.1.6 Upon receipt of the Deposit, WMATA shall return-to-the-Developercause Bank of

America, N.A., to release the proposal security deposit, in the amount of
$100,000.00, currently being held by WMATABank of America, N.A.

3.2 Pre-Stabilization Period Payments. Pre-Stabilization payments shall begin upon the
Effective Date, as consideration for WMATA granting the Developer the exclusive right
to develop the Lease Premises pursuant to this Agreement (the “Pre-Stabilization
Period Payments”). All Pre-Stabilization Period Payments shall be paid in immediately
available funds and shall be non-refundable.

3.2.1 First Pre-Stabilization Payment Period. Pre-Stabilization Period Payments from
the Effective Date through the Fifteenth month after the Effective Date (the “First
Pre-Stabilization Payment Period”) shall be due in the annual amount of [One
Hundred Thousand Dollars ($100,000.00)]. The Developer shall pay the first Pre-
Stabilization Period Payments to WMATA on or before the Effective Date.
Payments shall be paid in equal quarterly installments. \
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3.2.2 Second Pre-Stabilization Payment Period. Beginning the Sixteenth month and
continuing through the Twenty-seventh (27™) month after the Effective Date (the
“Second Pre-Stabilization Payment Period”), Pre-Stabilization Period Payments
shall be due in the annual amount of [One Hundred Fifteen Thousand Dollars
($115,000.00)]. Payments shall be paid in equal quarterly installments.

3.23 Third Pre-Stabilization Payment Period. Beginning the Twenty-eighth (28™)
month after the Effective Date and continuing through the end of the Pre-Stabilization
Period (the “Third Pre-Stabilization Payment Period”), Pre-Stabilization Period
Payments shall be due in the annual amount of [One Hundred Thirty Thousand
Dollars ($130,000.00):], subject to Section 2.3.2. Payments shall be paid in equal
quarterly installments.

ARTICLE 4
RIGHT OF ENTRY; DUE DILIGENCE AND STUDY PERIOD

4.1  Right of Entry; Duration and Scope. Prior to the execution of the Lease, Developer
shall only enter and conduct activities in, on or about the Property subject to the terms of
an express written Right of Entry. WMATA and Developer entered into a Right of Entry
agreement, dated (the “ROE”), a copy of which is attached hereto as Exhibit .
Pursuant to the terms of said ROE, Developer and certain of its agents and consultants
(collectively, “Consultants™) were granted a license, for a period prescribed in the ROE
(the “Study Period”), to enter onto the Lease Premises to conduct certain studies, tests,
examinations, analyses, inspections or investigations concerning the Lease Premises
(collectively, “Lease Premises Due Diligence”).

42  Notice of Termination. Should the results of the Lease Premises Due Diligence appear
unsatisfactory to Developer for any reason as determined by Developer in its sole
discretion, Developer shall have the right to terminate this Agreement by giving Notice to
that effect to WMATA on or before 5:00 p.m. Eastern Time on the date of expiration of
the Study Period (the “Study Period Termination Notice”).

4.2.1 If Developer timely and in strict accordance with the Notice provisions of this
Agreement exercises such right to terminate, this Agreement shall terminate and be of
no further force and effect, except for Developer’s liabilities under Section 17.3 and
under the terms of this Agreement that expressly survive any termination of this
Agreement.

422 Upon termination of this Agreement in accordance with the above provi_§ions,
WMATA shall promptly return the unapplied portion of the Deposit to Developer,
subject to the terms of Article 3.

43  Failure to Give Notice of Termination. If Developer fails to provide WMATA with
proper and timely Notice of termination prior to the expiration of the Study Period in
strict accordance with the Notice provisions of this Agreement, Developer shall be
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deemed to have approved the results of the Lease Premises_Due Diligence and this
Agreement shall remain in full force and effect.

4.4 Effect of Approval. Developer’s approval of the condition of the Lease Premises or
portions thereof, as applicable, shall be-final-and-binding-on-Developer-remain subject
to the accuracy of the representations and warranties of WMATA provided herein.

4.5  No Mechanic’s or Materialman’s Liens. Developer shall not permit any mechanic’s or
materialman’s liens or any other liens to attach to the Property by reason of the
performance of any work or the purchase of any materials by Developer or any other
Person related to or engaged by or on behalf of Developer, including, without limitation,
connection with any studies, entries, surveys, tests, investigations, or any construction or
non-construction activities actually or allegedly conducted by or for Developer. This
Section 4.5 shall apply without limitation to matters arising and activities that are
conducted during and after the expiration of any ROE and any such liens that may attach

o Y to the Property following Closing. Should any such lien attach, Developer shall cause the _
i/ro\)“‘o . same to be removed of record or bonded off within tesninety (1090) days following the % Day$
-, Qs en date of such attachment. If Developer fails to cause the same to be removed of record or )

fore bonded off within tennpinety (1090) days following the date of such attachment, ko

WMATA may, but shall not be obligated to, do so at Developer’s cost and expense and

Developer shall pay or reimburse WMATA for the full amount thereof plus interest on

demand. Nothing in this Section 4.5 shall be construed as conferring on Developer or

any other Person any right to conduct construction or non-construction activities on the

Property.

Liend

4.6 47 No Liability of WMATA. WMATA shall not be required to incur any liability,
cost or expense or, except as provided in Section 7.5 (As-Built Drawings) hereof, to
provide any information, data, reports, studies or the like in connection with Developer’s
activities under this Article 4 or the ROE. Developer acknowledges and agrees that
except as expressly set forth herein, WMATA shall have no duties, responsibilities or
liabilities whatsoever in connection with the activities of the Developer to be conducted
on or about the Lease Premises or the determinations to be made by Developer with
respect thereto.
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ARTICLE §
TITLE

5.1 Title. Developer hereby unconditionally approves the legal description of the Property
and accepts the state of WMATA'’s title thereto as of the Effective Date, which such title
shall be subject, however, in each case to: (i) the exceptions, reservations and conditions

( of this Agreement and the Lease; (ii) the Zoning Ordinance; (iii) all applicable Laws and

\“‘;b‘ . ’( governmental rules and regulations; (iv) those items listed as exceptions to title in the
O ,(v\){ ~" Title Commitment (the "Permitted Exceptions”); and (v) the Covenants, Conditions, and
\ :\,ﬁ{z % Restrictions; and (vi) encumbrances arising out of the actions or inactions of Developer

b or any person or entity acting on Developer’s behalf. [PLEASE PROVIDE COPY OF
S ITLE COMMITMENT AND ALL DOCUMENTS LISTED EXCEPT
FOR REVIEW
ARTICLE 6
FINANCING

6.1 Obligation to Diligently Pursue Financing. Developer shall obtain the funds required
for the consummation of the lease and development of the Lease Premises by the Closing
Date in conformity with the terms hereof (the “Lease Premises Financing”) including,
without limitation, timely and expeditiously pursuing all steps necessary in respect
thereto.

6.2  Developer’s Financing Contingency. Developer’s obligation to consummate Closing is
conditioned on the availability of a commitment for financing, subject to the terms and
conditions set forth below.

6.2.1 Developer shall have complied with the requirements of Section 6.1.

6.2.2 If despite compliance by Developer with the requirements of Section 6.1, Developer
is not able to secure on or before the thirtieth (30™) day preceding the Closing Date
for the Lease Premises (the “Financing Contingency Cut Off Date”) a written
commitment from an Institutional Lender for Lease Premises Financing, Developer
shall give Notice to WMATA (the “Financing Termination Notice”) on or before
5:00 p.m. Eastern Time on the applicable Financing Contingency Cut Off Date and
shall state in such Financing Termination Notice whether Developer is terminating
this Agreement on such basis.

6.2.3 Such Financing Termination Notice shall state with reasonable specificity the bases
for Developer’s inability to obtain a written commitment from an Institutional Lender
for the Lease Premises Financing. ’

6.2.4 Any exercise of Developer’s financing contingency shall be reasonably based on
market conditions and not on failure or refusal on the part of Developer to accept or
perform commercially reasonable terms or requirements which failure or refusal
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would frustrate or materially impair consummation of the Closing, which Developer
otherwise is required to consummate under the terms of this Agreement.

6.3  WMATA’s Termination Right. WMATA shall have the right, but not the obligation, to
terminate this Agreement, if:

6.3.1 Developer fails to satisfy the requirements of Section 6.1 on or_before the () k/
Financing Contingency Cut Off Date; or
6.3.2 Developer is not able to secure on or before the F inancing Contingency Cut Off Date

a written commitment from an Institutional Lender for a loan or investment of funds
necessary to obtain the funds required for consummation of the Closing by the
applicable Closing Date.

6.3.3 Nothing in this Article 6.3 shall constitute a waiver by WMATA of any Default, an
election of remedies of WMATA or shall impair any remedies otherwise available to
WMATA under this Agreement or applicable law.

64  Subordinate. FEach mortgage, deed of trust, lien and other security agreement,
assignment of collateral and similar instrument encumbering the Lease Premises or the
Project shall be subject and subordinate to the Covenants, Conditions and Restrictions.
No mortgage, deed of trust, lien and other security agreement, assignment of collateral
and similar instrument encumbering the Lease Premises or the Project shall encumber
any portion of WMATA’s Reserved Areas and Interests.

6.5  Loan Requirements. Developer and Guarantor shall use Commercially Reasonable Best
Efforts to cause each lender of Developer and Guarantor for any of the Lease Premises
Financing and the holders of and beneficiaries and Developer and Guarantor shall
undertake Commercially Reasonable Best Efforts to cause to be satisfied each of the

following requirements (the “Loan Covenants”). [SUBJECT TO LENDER REVIEW]

6.5.1 Each lender of Developer and Guarantor with respect to either or both of the Lease
Premises or the Project and the holders of and beneficiaries and secured parties
(collectively “Interest Holders”) under each mortgage, deed of trust, security
agreement or similar agreement or instrument encumbering the Lease Premises or the
Project shall provide written covenants and agree to WMATA’s requirements as set
forth in this Article 6.

6.5.2 In the event of their exercise of remedies under any loan or security documents,
including, without limitation, a foreclosure of any interest of the Developer in“the
Lease Premises or Project, or any deed, assignment or other transfer of title in lieu
thereof, payment of the proceeds of each of the Payment Bonds and Performance
Bonds securing any and all of such Interest Holders shall be applied solely to costs
and expenses for Final Completion of the Project in accordance with the Approved
Development Plan and not to any indebtedness or other obligations that may

EASTU2197995.142197999.3
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otherwise be secured by such Payment Bond and Performance Bond until such Final
Completion is achieved; and

6.5.3 The proceeds of insurance under each mortgage, deed of trust, lien and other security
agreement, assignment of collateral and similar instrument encumbering the Project
for the benefit of any such Interest Holders shall be applied solely to costs and
expenses for Final Completion of the Project in accordance with the Approved
Development Plan and not to any indebtedness or other obligations that may
otherwise be secured thereby until such Final Completion is achieved; and

6.5.4 The proceeds of each guarantee from a Guarantor securing the borrower’s obligations
to such Interest Holder (and the collateral securing each such guaranty) shall be
applied solely to costs and expenses for Final Completion of the Project in
accordance with the Approved Development Plan and not to any indebtedness or
other obligations that may otherwise be secured by such guaranty (or collateral) until
such Final Completion is achieved.

6.5.5 Each mortgage, deed of trust, lien and other security agreement, assignment of
collateral and similar instrument encumbering the Project for the benefit of any such
Interest Holders shall be subject and subordinate to the Development Covenants and
to the Covenants, Conditions and Restrictions. No mortgage, deed of trust, lien or
other security agreement, assignment of collateral or similar instrument encumbering
the Project for the benefit of any such Interest Holders shall encumber any portion of
the WMATA’s Reserved Areas and Interests or WMATA’s Residual Property.

ARTICLE 7
APPROVAL PERIOD

7.1  Developer’s Rights and Obligations to Pursue Approvals. Subject to the terms and
conditions of this Agreement, and contingent on the continuing timely and diligent
performance by Developer and Guarantor of their obligations under this Agreement and
the Transaction Documents, WMATA hereby authorizes Developer to seek and secure
the Approvals and Construction Approvals in accordance with the terms of this
Agreement and the Approved Development Plan. Developer agrees to diligently seek
and secure the Approvals using its Commercially Reasonable Best Efforts, all in
‘accordance with the terms of this Agreement and the Approved Development Plan.
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72 Approval Period. Developer shall be afforded a period within which to pursue the
Approvals and Construction Approvals, which period (the “Approval Period”) shall
begin on the Effective Date and shall expirc on the earlier of the Approvals Achievement
Date or twenty (20) months from the Effective Date. Within tenforty five (1045) days
from the Effective Date, Developer shall submit to WMATA a written report containing a
listing of anticipated required Approvals and Construction Approvals, a schedule for
obtaining such Approvals and Construction Approvals, including, without limitation, any
necessary rezoning under applicable District of Columbia zoning ordinances, a statement
in Developer’s reasonable business judgment of the anticipated period required to obtain
such Approvals and Construction Approvals under the standards of diligence, timing and
efforts required by this Agreement and the bases for the Developer’s judgment that the
Approvals and Construction Approvals can be secured within such periods, and the steps
taken to such date and required in the future during the Approval Period to obtain such
Approvals and Construction Approvals.

73 Approvals Termination Right. If despite Developer’s Commercially Reasonable Best
Efforts to obtain the Approvals and Construction Approvals in accordance with the terms
of this Agreement and the Approved Development Plan, Developer has not obtained the
Approvals and Construction Approvals prior to the end of the Approval Period,
Developer and WMATA shall each have the independent right to terminate this
Agreement by giving Notice of such termination (the “Approvals Termination Notice”)
to the other party prior to the expiration of the Approval Period, subject only to survival
of Developer liability under Section 17.3 and any other term which expressly survives the
termination of this Agreement. If Developer or WMATA terminates pursuant to this
Section 7.3, the Deposit shall promptly be delivered by WMATA to Developer, subject to
the terms of Article 3.

74  Inquiries and Applications. WMATA authorizes Developer to make all inquiries of
and applications to the appropriate governmental authorities for or in connection with the
Approved Development Plan, as Developer, in its good faith and reasonable judgment,
deems necessary to obtain the Approvals and Construction Approvals. WMATA agrees
to execute such applications for the' Approvals and Construction Approvals as are
reasonably requested by Developer, provided that WMATA shall not be required to incur
any liability, cost or expense in connection therewith.

7.5, As Built Drawings. WMATA shall deliver to Developer applicable drawings (hard copy
Aﬁ" k ablt and, if existing and available, in digital format (auto cad)) for the WMATA tunnel and
r,ﬂ\pﬂ ventilation system on the Property within thirtytwo (302) days following the Effective
.7 Date. oper-agrees-that such-drawings-shall- be-provid ind ion
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7.6  Preparation, Submission and Approval of Development Plan.
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7.6.1 Project Concept Plan. Not later than tenthirty (1630) days after the Effective Date,
Developer shall prepare and submit to WMATA for WMATA’s review and
comments a Project Concept Plan for the Lease Premises. The Project Concept Plan
will be deemed to be modified from time to time to reflect changes to the locations
and configurations of the improvements which comprise the Project to the extent such
changes are initiated by the Developer or are accepted by the Developer in connection
with the review and comments of WMATA and preparation of an Approved
Development Plan for the Project. The Project Concept Plan (and each Proposed
Development Plan) shall not be devised or designed in a manner that would
disproportionately or inappropriately shift to WMATA’s Adjacent Property or on any
portion of the Property contemplated to be leased by Developer under this Agreement

qS. any development costs, exactions or the requirements of any Laws affecting

({‘O development or otherwise place any disproportionate burden on any such portion of

\ the Property. All aspects of the Project Concept Plan, and any changes thereto, shall

\»(\.“"‘ /(*“W be subject to the rev.iew and approval of WMATA in its reasonable discretion;-exeept

£\

P i 2
S

7.6.2
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7.6.3 Proposed Development Plan. Not later than

thirty (30) days after WAMATAthe WMAT A

Zoning Commission approves a Planned Unit development for the Project-Concept L

Plan (the “Development Plan Submission Deadline
consultation with WMATA and submit to WMAT

"), Developer shall prepare in i
A for WMATA’s review and T(“" vo

approval, in conformity with the provisions of this Section 7.6.3, a detailed plan for., - {ew¥
the development of and construction of the Project, to be constructed on the Lease fom
Premises, the proposed locations and configurations of the improvements that will

comprise the Project, the applicable uses for such improvements and the number of

square feet for each such improvement (the “Proposed Development Plan™).

Developer shall undertake Commerciall

Lease Premises not less than the stated
that are listed in Exhibit .
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7.6.3.1 The Proposed Development Plan shall be (a) substantially in
accordance with applicable existing zoning ordinances (and
applicable waivers thereto or variances therefrom) or shall
provide details concerning proposed rezoning, (b) consistent with
the requirements and objectives of any applicable master plan, (c)
consistent with the requirements of the Transaction Documents,
as same may be adjusted in accordance with the applicable
provisions of this Section 7.6.3, and (d) accompanied by
reasonably detailed and, to the extent then practicable, objective
information concerning their feasibility, including the feasibility
of obtaining the proposed development objectives with the
exercise of Commercially Reasonable Best Efforts to obtain
same.

7.6.3.2 As part of the Proposed Development Plan, Developer shall
provide reasonable details of the proposed infrastructure
construction, as the same pertain to () the Property as a whole;
and (b) the scope, design and timing of the foregoing. Developer
shall be obligated to construct and shall construct on the Lease
Premises such improvements, facilities and other infrastructure
components as are required by the Approved Development Plan
or by the District of Columbia with respect to its approval of the
site plan and record plat and issuance of the building permits for
the Project, as applicable. Developer acknowledges that
Developer, and not WMATA, shall have a continuing obligation
to maintain, operate, repair and replace any and all infrastructure
constructed on the Property by Developer.

7.6.3.3 Developer shall cause the Proposed Development Plan to be
prepared consistent with the requirements of this Agreement, the
Transaction Documents, and Project Concept Plan.

7.64 WMATA Approval. By Notice to Developer within thirty (30) days after Developer’s
submission of, as applicable, a Project Concept Plan or a Proposed Development Plan to
WMATA satisfying the requirements of this Agreement, WMATA shall review and
approve or disapprove, as applicable, the Project Concept Plan or the Proposed
Development Plan, such approval net to be unreasonably conditioned, delayed or
withheld. In the event that WMATA disapproves the Project Concept Plan or the
Proposed Development Plan or approves the Project Concept Plan or the Proposed
Development Plan subject to reasonable qualifications, WMATA shall deliver Notice to
Developer of such disapproval or qualified approval, stating in reasonable detail taking
into account the state of completion of the Project Concept Plan or the Proposed
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Development Plan, as applicable, the nature of WMATAs objections or qualifications, as
the case may be. Developer shall have a period not to exceed thirty (30) days following
delivery of such Notice within which to revise and resubmit to WMATA the Project
Concept Plan or the Proposed Development Plan, subject, however, to each party’s rights
of termination of this Agreement in accordance with the terms of this Article 7.

7.6.4.1 WMATA may obtain an extension of its above periods for review
(a) if the Project Concept Plan or the Proposed Development
Plan, as applicable, does not satisfy the requirements of this
Agreement or contain sufficient information or details to enable
completion of such review within such period; or (b) provided
that Developer is provided an extension for an equal number of
days for obtaining the Approvals and Construction Approvals,
for the convenience of WMATA.

7.6.4.2 In the event WMATA fails to respond within any of the thirty
(30) day deadlines set forth above, Developer shall provide
WMATA with Notice of such failure within two (2) business
days. Inno event will WMATA’s delay or failure to respond be
deemed an approval of the Developer’s submissions.

7.6.4.3 If WMATA’s approval is denied on the basis of anya_material
inconsistency with the requirements of this Agreement,
Developer shall have the absolute obligation to correct such
matters, otherwise Developer shall undertake Commercially
Reasonable Best Efforts to make revisions and submit to
WMATA a revised Project Concept Plan or the Proposed
Development Plan, as applicable, to WMATA for approval that
satisfies and cures each of the issues, objections or qualifications
raised by WMATA within thirty (30) days following the date
Developer receives the written denial from WMATA. These
actions shall be repeated, with the above deadlines respectively
for each party, untii WMATA’s approval is obtained or until
termination of this Agreement.

7.6.5 Approved Development Plan. The Proposed Development Plan for the Property, as
finally approved by WMATA in conformity with the terms of this Agreement, shall
be deemed to have been attached hereto as Exhibit and are referred to herein
as the “Approved Development Plan”. The date, if any, on which WMATA gives
Developer Notice that it has approved the Proposed Development Plan in conformity
with the terms of this Agreement shall constitute, the “Development Plan Approval
Date”.

7.6.6 No Assumption of Liability-er—Waiver-of-Rights. WMATA dees-not-accept-any
Liability-and-shall have no liability-and-waives-nene-of its-rights-under this-Agreement
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by reason of its approval of the Proposed Development Plan, nor shall such approval
be construed to be a warranty thereof.

7.6.7 Changes to Approved Development Plan. After the Development Plan Approval
Date, Developer may make no changes to the Approved Development Plan without
WMATA’s prior written approval, which approval shall not be unreasonably

L1t 5 =% - ¥ =

WMATA s sele-and-abselate-diseretionconditioned, delagedor withheld. After the
Approvals Achievement Date, WMATA shall have no right to make or require
changes to the Approved Development Plan.

7.6.8 Limitations on WMATA’s Right to Alter Lease Premises. After the Development
Plan Approval Date and for so long as Developer’s rights under this Agreement and
the Lease remain in full force and effect, WMATA shall not make any material
alterations to the Lease Premises that would materially and adversely impact the
feasibility, cost or completion date of the Project as reflected in the Approved
Development Plan, without Developer’s prior written approval, which approval shall
not be unreasonably withheld, conditioned or delayed. The foregoing shall not
prevent WMATA from implementing interim covenants, conditions and restrictions
consistent with Section 11.17. In the event that Developer believes that WMATA has
made any such material alterations to the Lease Premises, Developer shall give
written Notice of such objection to WMATA within Ten (10) business days following
Developer’s discovery or notice of such alteration.

7.6.9 Limitation on Termination Rights. Developer’s right to terminate under this
Article 7 shall not apply to any failure by WMATA to approve a Project Concept
Plan or a Proposed Development Plan or any changes thereto on the basis of any
inconsistency with the requirements of this Agreement of a Project Concept Plan,
Proposed Development Plan or any changes thereto, or on the basis of Developer’s
failure to undertake Commercially Reasonable Best Efforts to submit to WMATA for
approval a Project Concept Plan or a Proposed Development Plan or make changes or
corrections thereto that satisfy and cure the issues, objections or qualifications raised
by WMATA.

7.7  Rezoning and Approvals. During and throughout the Approval Period, Developer shall
use Commercially Reasonable Best Efforts to timely, expeditiously and diligently pursue
all final and non-appealable Approvals and Construction Approvals that may be required
to allow development of the Lease Premises and construction of improvements thereon
consistent in all respects with the Approved Development Plan, including, but not limited
to, Approvals for any necessary rezoning under applicable District of Columbia zoning -
ordinances and of the site plan, plats, subdivision of the Lease Premises and the like.
Developer shall have sole responsibility for seeking and obtaining all such Approvals and
Construction Approvals and for paying all costs and expenses relating thereto. Developer
may commence, at its option, but subject to all the terms and conditions in this
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Agreement, the effort to obtain the Approvals at any time prior to the expiration of the
Study Period and the Development Plan Approval Date, provided, however, that
Developer, without the prior written consent of WMATA in its sole and absolute
discretion, shall not make any Submission for any Approvals until the later to occur of
the Development Plan Approval Date or the expiration of the Study Period and, then,
only following approval by WMATA of the Proposed Development Plan in accordance
with the terms of this Agreement. In connection with Developer’s efforts to obtain the
Approvals and Construction Approvals, WMATA shall lend reasonable cooperation and
assistance to Developer, but without any obligation of WMATA to incur out-of-pocket
costs or expenses and without any obligation of WMATA to undertake any significant
burden or usage of its personnel.

7.8  Zoning Due Diligence. Developer represents that prior to the Effective Date it has
investigated the current zoning status of the Property and its eligibility to be rezoned
under applicable District of Columbia zoning ordinances to a mixed use zoning
classification consistent with the contemplated requirements, uses and densities set forth
in Exhibit and that, to Developer’s Actual Knowledge and based on such
investigation, such rezoning is feasible. WMATA has made no representations to
Developer regarding zoning matters relating to the Property and Developer waives any
and all claims to the effect that such representations have been made. ATA shall

cooperate with Developer in all zoning and other related land use matters. ~» s Losts

to wmarp

* No Ku*m;.q? Areas .

1.9 710—Submission of Proposed Applications for Approvals and Infrastructure
Development

791 +101+ Submissions. Prior to submission, Developer shall pfovide to WMATA all
proposed applications to be submitted for approval, to the District of Columbia or
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quasi-governmental authority, for WMATA’s review and approval in conformity with

7 Section 7.10.5 (each, a “Submission”). WMATA shall respond to Developer

ithin seve davys followin ATA’s receipt of_each Submission. T

failure of WMATA to timely respond to Developer shall be deemed an event of
default by WMATA hereunder. Submissions shall include, but not be limited to, 1)

constructed by the Developer on any portion of the Lease Premises.

7.9.2 7-10.2-Timing of Application for Approvals. Within fifteen (15) days after.
WMATA has approved such proposed applications in accordance with Section
7.10.5, Developer shall make formal application under applicable District of
Columbia ordinances for all Approvals that reasonably are susceptible to submission
at such time. Thereafter, and not less than fifteen (15) days following WMATA’s
approval of the proposed submissions in conformity with Section 7.10.5, Developer
shall make such additional applications for Approvals and Construction Approvals
using Commercially Reasonable Best Efforts, to achieve the Approvals and
Construction Approvals at the earliest possible time before the expiration of the
Approval Period.

7.9.3 7163  Compliance of Developer’s Submissions with Approved Development
Plan. Unless expressly approved by WMATA in its discretion in writing, each
Submission by Developer for the Approvals and Construction Approvals:

7.9.3.1 T3 Shall be in compliance with the terms of this
Agreement and shall be consistent with the Approved
Development Plan in all respects; and

7.9.3.2 FHe32- Shall not contain, propose or constitute an
acceptance of features that relate to or could impact on
WMATA’s Unconditional Approval Matters, except only as
expressly set forth in the Approved Development Plan; and

7.9.3.3 71033 Shall not contain, propose or constitute an

acceptance of any restrictions or imposition of requirements that
would or could require a change in the Approved Development
Plan that has not been approved by WMATA, in accordance with
the terms of this Agreement.

7.94 7104  No Detriment to Lease Premises. Unless Developer obtains the prior
express written approval of WMATA to allow any infrastructure or improvement
installed on the Lease Premises by Developer that is not required by the Approved
Development Plan to remain in place, in the event of a default by Developer under
this Agreement, termination of this Agreement or failure to consummate Closing,
Developer may be required, at the sole option of WMATA, to remove such
infrastructure and improvements that has been installed on the Lease Premises by
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Developer at Developer’s expense, within ten (10) days of Notice of any such default,
termination or failure, at the request of WMATA.

1.9.5 7165~  Submission Procedures. Within thirtyseven (307) days after receipt of a
proposed Submission, together with all related and supporting materials, WMATA
shall review the Submission and, if WMATA’s approval is required by this Section
7.10, provide denial with comments, or approval, in writing to Developer.
WMATA’s approval shall not be unreasonably conditioned, delayed or withheld.
If approval is denied on the basis of anya_reasonable inconsistency with the
requirements of this Agreement, ; raat
eorrect-such-matters;-otherwise Developer shall undertake Commercially Reasonable
Best Efforts to submit to WMATA a revised Submission to WMATA for approval
that satisfies and cures each of the issues, objections or qualifications raised by
WMATA within thirty (30) days following the date Developer receives the written
denial from WMATA. These actions shall be repeated, with thirty (30) day deadlines
for each party, untili WMATA’s approval is obtained or a period of one hundred
twenty (120) Days in total from the Development Plan Approval Date shall-have
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termination—of—this—Agreement, provided, however that the Pre-Development
Period_shall be extended to a date mutually agreed upon by Developer and
WMATA.

79.6 710:6-  Arbitrary and Capricious Denials. WMATA’s failure or refusal to approve
any Submission meeting the requirements of Section 7.10 shall not be deemed a
breach of this Agreement. However, if such failure or refusal by WMATA to
approve a material Submission is arbitrary and capricious and, absent such approval,
Developer is not reasonably able to proceed with the Project as reasonably
contemplated by this Agreement, Developer may give Notice of its intention to
terminate this Agreement on the sixtieth (60) day following the giving of such Notice
to WMATA. Such Notice shall enable Developer to terminate this Agreement on the
sixtieth (60) day following the date of such Notice to WMATA, only if WMATA
does not either grant its approval within such period or qualify its refusal or denial in
a manner which would not be arbitrary and capricious and would enable Developer to
proceed with the Project using Commercially Reasonable Best Efforts. In the event
that this Agreement is terminated in conformity with the provisions of this Section,
the full amount of the Deposit, subject to the terms of Article 3 shall be promptly
refunded to Developer by WMATA and the parties shall have no further obligations
or liabilities hereunder, except pursuant to the terms hereof that expressly survive any
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termination of this Agreement. This Section 7.10.6 shall not be applicable to items
reviewed under WMATA’s sole discretion standard or Unconditional Approval
Matters.

7.9.7 7307  Limitation on Termination Rights. Developer’s rights to terminate under
this Section 7.10 shall not apply to any failure by WMATA approve a Submission or
any changes thereto on the basis of any inconsistency with the requirements of this
Agreement of a Submission or any changes thereto or on the basis of Developer’s
failure to undertake Commercially Reasonable Best Efforts to submit to WMATA for
approval a Submission or make changes or corrections thereto that satisfy and cure
the issues, objections or qualifications raised by WMATA.
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79.8 7109~  Coordination for Obtaining Rezoning, Subdivision, and Other Approvals.
Each party hereby designates its Project representative (respectively, the “WMATA
Project Representative” and the “Developer Project Representative™), for purposes of
coordinating the exchange of information and the processing of requests relevant to
this Agreement. As of the Effective Date, (@) WMATA Project Representative shall
be , and (b) the Developer Project Representative
shall be . Thereafter, each party shall deliver to the other
Notice of any change in the identity of its Project Representative. Each of WMATA
Project Representative and the Developer Project Representative shall keep the other
representative fully informed of all pending meetings, hearings and conferences with
governmental agencies occurring in connection with all applications, Submissions,
Approvals, and Construction Approvals and each of WMATA Project Representative
designee and the Developer Project Representative shall have the right to attend any
and all of the meetings pertaining to the same. Copies of all material communications
delivered to or received by Developer or WMATA in connection with applications,
Submissions, Approvals, and Construction Approvals shall be promptly delivered to
WMATA Project Representative or the Developer Project Representative,
respectively. Nothing contained in this Section 7.10.9 shall be deemed to modify any
obligation of the parties with respect to the delivery of Notices.

7.9.9 71616- Extensions of Time for Developer’s Performance.

7.9.9.1 71610:1-  Subject to Subsection 7.10.10.2, if WMATA fails to
approve or disapprove the Project Concept Plan, Proposed
Development Plan or Submissions by the deadlines expressly
established under Section 7.6 and 7.10, or WMATA shall
arbitrarily or capriciously withhold its approval of the Project
Concept Plan, Proposed Development Plan or Submissions under
Sections 7.6 and 7.10 and this Agreement is not terminated on
that basis as permitted by the terms of this Agreement, the
corresponding dates by which Developer has an obligation under
Sections 7.6 and 7.10 of this Agreement (but only to the extent
that completion of an activity required to be performed by
Developer is actual delayed beyond the dates established in this
Agreement is actually delayed by such Delays by WMATA) shall
automatically be extended, on a day for day basis, for the number
of days of such Delay by WMATA.
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740182~  Except as provided in Section 7.10.6, Developer’s
rights to extend under this Section 7.10.10.2 shall not apply to
any failure by WMATA approve on the basis of any
inconsistency with the requirements of this Agreement or on the
basis of Developer’s failure to undertake Commercially
Reasonable Best Efforts to submit to WMATA for approval a
plan submission, document or the like or to make changes or
corrections thereto that satisfy and cure the issues, objections or
qualifications raised by WMATA.

ARTICLE 8
LEASE CLOSING

8.1 Closing Date, Places Of Closing and Prorations

8.1.1 Subject to Section 8.1.3 below, the Closing Date shall occur on or before twenty nine
(2029) months following the Effective Date (the “Closing Date”).

8.1.2 Intentionally Omitted
8.1.3 Notwithstanding Sections 8.1.1 above:

8.1.3.1 WMATA may elect to designate an earlier Closing Date, if the
Approvals Achievement Date falls at least thirty (30) days prior
to the date otherwise applicable under Sections 8.1.1 above. In
such event WMATA may give Notice to Developer that Lease
Closing shall take place within thirty (30) days following the
Approvals Achievement Date on a Closing Date falling on a
Business Day within such period fixed by WMATA in a Notice
from WMATA to Developer given not less than thirty (30) days
prior to the Closing Date set forth in such Notice.

8.1.3.2 WMATA may elect to postpone the Closing Date, if the
Approvals Achievement Date falls within thirty (30) days prior to
the date otherwise applicable under Sections 8.1.1 above. In such
event WMATA may give Notice to Developer that Closing shall -
take place within thirty (30) days following the Approvals
Achievement Date on a Closing Date falling on a Business Day
within such period fixed by WMATA in a Notice from WMATA
to Developer given not less than ten (10) days prior to the
Closing Date set forth in such Notice.

8.1.4 Closing shall take place in the offices of Developer’s

thelegal counsel, DL A Piper LLP (US), 500 Eighth §treet2 NW, Washington, B-C-

metropolitan-area;DC 20004, or at such other place as the parties shall mutually
agree. Developer agrees to conduct closing through a pre-closing escrow or other
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arrangement reasonably requested by WMATA to facilitate closing mechanics and to
reduce or eliminate the need for WMATA and its attorneys to be physically present at
the Closing.

8.1.5 Except as otherwise expressly provided in this Agreement and subject to Section
13.9: )

8.1.5.1 Closing costs shall be allocated between WMATA and
Developer, as follows: Developer shall be responsible for all
applicable recordation, transfer and mortgage taxes and title
insurance and escrow costs. Developer shall pay for all costs
associated with Developer’s due diligence including any
appraisals, environmental assessments, architectural/engineering
assessments, insurance and any and all consultants, inspections,
or reports of any kind, deemed necessary by Developer or
Developer’s lender and WMATA shall in no way be liable for
such cost and costs, fees or expenses. Developer and WMATA
shall each be responsible for their own legal expenses. Developer
shall pay for any and all other closing costs not covered above

8.1.5.2 All normal and customarily pro-ratable items, including, without
limitation, personal property taxes, utilities, other operating
expenses and fees, shall be prorated as of the Closing Date,
WMATA being charged or credited, as applicable, for all of same
attributable to the period up to the Closing Date (and credited for
any amounts paid by WMATA attributable to the period on or
after the Closing Date) and Developer being responsible for, and
credited or charged, as the case may be, for all of same
attributable to the period on and after the Closing Date.

8.1.5.3 As further provided in Section 13.9, based on WMATA’s status
as a tax exempt entity, this Agreement does not contemplate that
WMATA shall be responsible for the payment of any real estate
ad valorem or similar taxes for the Property, or any assessments
or any installments or prorated portions thereof,

8.1.5.4 To the extent that despite Section 13.9, WMATA becomes
responsible for payment in the year of Closing of any real estate
ad valorem or similar taxes for the Property, or any installment of
assessments payable in installments, payable in the yeat of
Closing, such amounts shall be prorated to the date of Closing,
based upon actual days involved. The proration of real property
taxes or installments of assessments shall be based upon the
assessed valuation and tax rate figures for the year in which the
Closing occurs to the extent the same are available; provided that,
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in the event that actual figures, whether for the assessed value of
the Property or for the tax rate, for the year of Closing are not
available at the Closing Date, the proration shall be made using
figures from the preceding year, and shall be later reconciled
within the Proration Period pursuant to Section 8.1.6. The
proration shall be final and unadjustable except as provided in the
following paragraph. The provisions of this Section 8.1.5.4 shall
apply during the Proration Period.

8.1.6 If any item subject to proration hereunder cannot be prorated at the Closing because
the information necessary to compute such proration is unavailable, or if any errors or
omissions in computing prorations at the Closing are discovered subsequent to the
Closing, then such item shall be reapportioned and such errors and omissions
corrected as soon as practicable after the Closing Date and the proper party
reimbursed, which obligation shall survive the Closing for a period (the “Proration
Period”) of one (1) year following the Closing Date. Neither party hereto shall have
the right to require a recomputation of a Closing proration or a correction of an error
or omission in a Closing proration unless within the Proration Period one of the
parties hereto (i) has obtained the previously unavailable information or has
discovered an error or omission and (ii) has given Notice thereof to the other party
together with a copy of its good faith recomputation of the proration and copies of all
substantiating information used in such recomputation. The failure of a party to
obtain any previously unavailable information or discover an error or omission with
respect to an item subject to proration hereunder and to give Notice thereof as
provided above within the Proration Period shall be deemed a waiver of its right to
cause a recomputation or a correction of an error or omission with respect to such
item after the Closing Date.

8.2  Items to Be Delivered Prior to or at Closing

8.2.1 WMATA. At or before Closing, WMATA shall deliver to Developer each of the
following items, as applicable:

8.2.1.1 The Lease in the form attached as Exhibit to Developer.
The acceptance of the Lease on the Closing Date shall be deemed
to be full performance of, and discharge of, every agreement and
obligation to be performed by WMATA under this Agreement
prior to the applicable Closing Date, and expressly excluding all
obligations of WMATA that under the express terms of this
Agreement shall survive Closing.

8.2.1.2 The Development Covenants in the form of Exhibit
attached hereto.

8.2.1.3 A closing statement executed by WMATA.
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8.2.1.4 The certificate required by Section 10.1.3.

8.2.1.5 A vendor’s affidavit or at WMATA’s option an indemnity, as
applicable, in the customary form, but reasonably acceptable to
WMATA and modified to provide accurate responses to
WMATA'’s knowledge, and containing such exceptions as are
appropriate, to enable Title Insurer to issue a leasehold title
insurance policy, to be issued pursuant to the Title Commitment;
provided that such affidavit does not subject WMATA to any
greater liability, or impose any additional obligations on
WMATA, other than as set forth in this Agreement.

8.2.1.6 Such other documents and instruments as may be reasonably
required from WMATA to consummate the transaction
contemplated by this Agreement subject to and in conformity
with the terms and provisions hereof.

822 Developer. At or before Closing, Developer shall deliver to WMATA each of the
following items:

8.2.2.1 Deposit, Pre-Stabilization Period Payments, and any other
payments due, plus the adjustments or prorations required by this
Agreement and the Lease.

8222 A closing statement executed by Developer.

8223 The fully executed Development Covenants, in recordable form,
in the form of Exhibit attached hereto.

8224 The certificate required by Section 10.2.3.

8225 Executed copies of any bonds, insurance policies, and Guaranties
required under the Lease.

8226 Final governmental, or quasi-governmental authority, approval of
the site plan, record plat, building permit, and all other Approvals
and Construction Approvals required to begin construction;

8227 The Lease tenant’s articles of organization, operating agreement,
and certificate of good standing. :

82.2.8 Such other instruments, documents or certificates as are required
to be delivered by Developer to WMATA in accordance with any
of the provisions of this Agreement.
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ARTICLE 9
REPRESENTATIONS, WARRANTIES AND COVENANTS

9.1 Representations And Warranties of WMATA.

9.1.1 For the purpose of inducing Developer to enter into this Agreement and to
consummate the lease of the Lease Premises in accordance herewith, WMATA
represents and warrants to Developer the following as of the Effective Date:

9.1.1.1  WMATA is a regional body, corporate and politic, organized
pursuant to Public Law 89-774, 80 Stat. 1324; Maryland Acts of
General Assembly, Chapter 869-1965; Virginia Acts of
Assembly, Chapter 2-1966; and Resolution of D.C. Board of
